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Re: Draft guidelines on the assessment of mergers under Council Regulation
(EC) No 139/2004 on the control of concentrations between undertakings

The Investment Company Institute’ (ICl) welcomes the opportunity to comment on the draft
Guidelines on the assessment of mergers. ICl supports the Commission's objective of ensuring
that EU merger control remains grounded in rigorous economic analysis, reflects evolving
market structures, and provides a clear, predictable, and evidence-based framework for
enforcement.

To further these objectives, ICl recommends revisions to paragraphs 163, 164, and 166 that will
improve conceptual clarity, reduce uncertainty in merger assessment, and ensure that the
analytical framework remains grounded in verifiable evidence and capable of consistent
application in practice.

As currently drafted, these provisions raise two concerns. First, the draft Guidelines do not
clearly distinguish between cross-ownership and common ownership, even though these
ownership structures are fundamentally different. Second, paragraph 166 would incorporate
the common ownership hypothesis into the Commission's merger assessment framework
despite the absence of reliable empirical support or an established analytical framework
capable of supporting its application in practice.

A. Conflation of Cross-Ownership and Common Ownership

ICl is concerned that paragraphs 163 and 164 do not clearly distinguish between cross-
ownership and common ownership and, as drafted, the concepts appear to be used
interchangeably despite referring to fundamentally different structures.
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Paragraphs 163 and 164 describe a situation in which one competing firm holds a minority
ownership interest in another competing firm. This is properly understood as cross-ownership.
However, the surrounding discussion suggests that the draft Guidelines may instead be
intended to address common ownership, meaning situations in which a third-party investor
holds non-controlling minority interests in multiple competing firms.

The distinction is important because the two structures raise different analytical questions.
Cross-ownership involves a direct ownership link between competing firms and may, in certain
circumstances, affect competitive incentives through a direct financial relationship between
those firms. Competition concerns arising from cross-ownership can therefore be assessed
through established concepts relating to ownership links, incentives, influence, and control.

Common ownership is fundamentally different. It involves institutional investors, acting as
agents on behalf of their clients, holding separate minority interests in competing firms. While
common ownership can arise in different contexts, including beyond fiduciary institutional
investors, this framing reflects the most relevant scenario for such investors. Inthese cases, the
investor is not itself a competitor in the relevant market; does not control the firms in which it
invests or seek governance rights or board representation; and does not direct their commercial
decision-making or have access to competitively sensitive information. It typically acquires
minority shareholdings through primary offerings and secondary markets. Unlike cross-
ownership, common ownership does not create a direct ownership link between competitors.
Investment decisions are made independently for each issuer and client, based on their
respective investment objectives. Internal policies, information barriers, and stewardship
practices are also in place to address competition risks.

For those reasons, minority holdings by asset managers do not fit neatly within traditional pre-
merger review and approval frameworks, and applying such frameworks could have a significant
negative impact on investors and capital formation. The suggestion that such investment
structures give rise to diminished competition remains a contested academic hypothesis rather
than an established economic or legal principle.

Treating these concepts as interchangeable risks conflating distinct analytical considerations.
It attributes potential competitive effects associated with partial ownership links between
competitors to fundamentally different investment structures where those concerns do not
arise. The Guidelines should therefore clearly distinguish between cross-ownership and
common ownership and ensure that any discussion of competitive effects is limited to the
relevant structure.

B. Common Ownership Is Not an Established Basis for Merger Assessment
Paragraph 166 raises a more fundamental concern than the conceptual ambiguity described

above. It states that market shares and concentration measures may underestimate the effects
of a merger in the presence of common ownership and may therefore require adjustment.
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This provision would incorporate the common ownership hypothesis into the Commission's
analytical framework for merger assessment by treating common ownership as a factor that
may systematically alter competitive incentives and affect traditional measures of market
concentration.

The inclusion of such a provision is not supported by the current state of economic research or
competition law.

More than a decade after the common ownership hypothesis first emerged, there remains no
consensus that common ownership causes anticompetitive outcomes, no reliable empirical
basis for concluding that diversified minority non-controlling shareholdings reduce
competition, and no demonstrated mechanism through which institutional investors holding
non-controlling interests could influence the competitive conduct of portfolio companies.

The academic literature remains contested. Early studies advancing the common ownership
hypothesis have been subject to substantial methodological criticism, and subsequent
research has not established a consistent or causal relationship between common ownership
and reduced competition across markets. Nor has the literature produced a workable
framework capable of reliably identifying when common ownership should be expected to
affect competitive outcomes. Indeed, a recent survey of the literature? and an independent
study by the Committee on Capital Markets Regulation® concluded that there is little evidence
that common ownership lowers competition.

Equally important, there is no established competition law principle that treats common
ownership in itself as determinative of reduced competition. Existing competition law
frameworks assess ownership structures through concepts such as control, influence,
incentives, and the ability to affect competitive conduct. Common ownership is not, in itself, a
recognized category of control or decisive influence. Rather, it is a contested academic
hypothesis regarding how diversified minority non-controlling shareholdings in competing
companies might affect firm incentives under certain assumptions.

This hypothesis relies on assumptions about the ability and incentives of institutional investors
to affect firm behaviour that are not supported by the operation of asset management in
practice. Institutional investors act as agents on behalf of diverse clients (the asset owners),
pursue a wide range of investment strategies, and operate within contractual, fiduciary, and
regulatory frameworks that impose client-specific obligations and do not support the inference
of coordinated competitive conduct.

2See A Critical Review of the Common Ownership Literature, ECGI (December 2023), available at:
https://www.ecgi.global/sites/default/files/working_papers/documents/acriticalreviewofthecommonownershipliterature.pdf

3See Common Ownership and Prices: A Comprehensive Generalized Study, CCMR (June 2025), available at:
https://capmktsreg.org/wp-content/uploads/2025/06/CCMR-Common-Ownership-Study-6.4.25-Final-Version.pdf
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Paragraph 166 therefore moves beyond established competition law principles and introduces
a speculative and unproven theory into the Commission's merger framework. This would create
uncertainty regarding how mergers are assessed in practice, including when common
ownership would be considered relevant, how any adjustment to concentration measures
should be calculated, and what evidentiary threshold would justify such an adjustment.

Any merger assessment framework should remain grounded in demonstrable facts, established
legal principles, and reliable economic evidence. Ownership structures may be relevant where
they bear onrecognised competition law concepts such as control, influence, incentives, or the
ability to affect competitive conduct. Any such assessment, however, should be based on case-
specific evidence rather than assumptions derived from the common ownership hypothesis.

In conclusion, ICI recommends that paragraphs 163 and 164 be revised to clearly distinguish
between cross-ownership and common ownership, and that paragraph 166 be revised to
remove references suggesting that common ownership may justify adjustments to market
shares or concentration measures. Such revisions would ensure that the Guidelines remain
conceptually precise, analytically rigorous, and consistent with the Commission's objective of
providing a clear, predictable, and evidence-based framework for merger assessment.

ICl appreciates the opportunity to comment on the draft Guidelines and would welcome the
opportunity to engage further with the Commission on these issues.

Sincerely,

/s/ Tracey Wingate

Chief Global Affairs Officer
Investment Company Institute
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