SERVING INDIVIDUAL INVESTORS

| ’ I The Asset Management Industry
Y 4

Letter from Investment Company Institute
September 17, 2025
By Electronic Transmission

The Honorable Paul S. Atkins

Chairman, Securities and Exchange Commission
100 F Street NE

Washington DC 20549-1090

Re:  Factors to Consider in Future Proxy-Related Rulemaking or Guidance

Dear Chairman Atkins:

The Investment Company Institute (ICI)! writes to express our desire to assist the SEC and its
staff with any future rulemaking, guidance, or other actions to reform the proxy process,
specifically relating to how funds and investment advisers vote proxies and engage with
issuers in which they invest. Advisers to mutual funds, ETFs, and closed-end funds (“funds”)
have a valuable perspective on the proxy process, because as investors they vote proxies for
thousands of U.S. equity securities, while their funds must periodically conduct their own proxy
solicitations. As the leading association representing funds and advisers, ICl is well positioned
to assist the SEC in considering the legitimate interests of these different participants in the
proxy process.

The SEC has long had a deep and detailed understanding of the proxy system, its key players,
and the critical role it plays in corporate governance and the capital markets.? The SEC is
ideally situated to consider and lead proxy reform efforts, which in accordance with its

T The Investment Company Institute (ICI) is the leading association representing the asset management industry
in service of individual investors. ICI's members include mutual funds, exchange-traded funds (ETFs), closed-end
funds, and unit investment trusts (UITs) in the United States, and UCITS and similar funds offered to investors in
other jurisdictions. Its members manage $40.6 trillion invested in funds registered under the US Investment
Company Act of 1940, serving more than 120 million investors. Members manage an additional $10.5 trillion in
regulated fund assets managed outside the United States. ICI also represents its members in their capacity as
investment advisers to collective investment trusts (CITs) and retail separately managed accounts (SMAs). ICI
has offices in Washington DC, Brussels, and London.

2 See, e.g., Concept Release on the U.S. Proxy System, SEC Release No. 34-62495 (July 14, 2010).
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mission should seek to protect investors; maintain fair, orderly, and efficient markets; and
promote efficiency, competition, and capital formation. We supported the amendments to the
shareholder proposal rule adopted under Chairman Jay Clayton,® and we appreciated the SEC’s
inclusive and deliberate approach—hosting a 2018 roundtable, proposing rule amendments in
2019, and adopting amendments in 2020—to amending the shareholder proposal rule and
adopting proxy advice amendments. In each case, this process improved the final adoptions.

However, regulation of the proxy system has remained in flux, and this uncertainty is creating
difficulties for all affected parties.

As the SEC contemplates future actions, we stand ready to be a constructive partner to
develop a durable set of rules. In the short term, we respectfully request that the SEC share its
thinking about the intended direction of its work. This would provide some clarity to
participants in the proxy voting system as they prepare for the 2026 proxy season.

The SEC's latest rulemaking agenda includes modernizing the shareholder proposal rule, and
you may be considering additional possible rulemaking or other regulatory action with respect
to the proxy process and engagement with portfolio company management,* as other recent
SEC chairs have done. The SEC has issued rules and guidance (along with staff guidance)
under Chairman Clayton® and Chair Gary Gensler.® The staff also issued important guidance
regarding shareholder engagement with issuers and shareholder proposals under Acting
Chairman Mark Uyeda.’

3 See infra, note 5.

4 See, e.g., Remarks at the Meeting of the Investor Advisory Committee, Chairman Paul S. Atkins (June 5, 2025)
(“The topic of proxy voting, proxy advisors, and shareholder activism is extremely important to me, because not
only does it have profound implications for corporate governance, but, in the context of funds, it also implicates
the fundamental fiduciary duty that advisers owe clients to act in their best interest.”).

5 See, e.g., Commission Guidance Regarding Proxy Voting Responsibilities of Investment Advisers, SEC Release No.
IA-5325 (Aug. 21, 2019), and Procedural Requirements and Resubmission Thresholds under Exchange Act Rule 14a-
8, SEC Release No. 34-89964 (Sept. 23, 2020). See also infra, notes 8 and 9. And in September 2018, the SEC’s
Division of Investment Management withdrew the letters that the staff had issued in 2004 to Egan-Jones Proxy
Services (May 27, 2004) and Institutional Shareholder Services, Inc. (Sept. 15, 2004) regarding investment
advisers’ use of proxy advisory firms.

® See, e.g., Universal Proxy, SEC Release No. 34-93596 (Nov. 17, 2021); and Shareholder Proposals: Staff Legal
Bulletin No. 14L (CF), SEC Division of Corporation Finance (Nov. 3, 2021). See also infra, note 10.

7 See Exchange Act Sections 13(d) and 13(g) and Regulation 13D-G Beneficial Ownership Reporting, Questions 103.11
and 12, SEC Division of Corporation Finance (Feb. 11, 2025); and Shareholder Proposals: Staff Legal Bulletin No.
14M (CF), SEC Division of Corporation Finance (Feb. 12, 2025).
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The SEC adopted proxy advice guidance in 20198 and rule amendments in 2020 under
Chairman Clayton,® before unwinding key parts of those rule amendments in 2022 under Chair
Gensler.’® Multiple parties have sued the SEC for these actions. In 2024, two separate Circuit
Courts reached differing judgments regarding the legality of the 2022 amendments.™
Meanwhile, in July the D.C. Circuit Court of Appeals affirmed the district court’s grant of
summary judgment in favor of Institutional Shareholder Services, Inc. (I1SS), finding that the
SEC's effort to expand “solicitation” to include proxy voting advice could not be reconciled with
the statutory text (i.e., Section 14(a) of the Exchange Act) and that its 2020 definition was
contrary to law.’? Assuming this D.C. Circuit Court decision stands, it would appear that proxy
advisory firms (as such) are not subject to SEC regulation and that the basis of the 2020 and
2022 rules—i.e., that proxy advice is a solicitation under the Exchange Act—has been removed.

Adding to this uncertainty is increased activity at the state level and the litigation that has
followed from it. This summer Texas enacted a new law regulating proxy firms,'® which both
Glass, Lewis & Co., LLC and ISS are separately challenging in district court.’ Other states
could follow Texas's lead, potentially leaving a patchwork of different (and potentially
conflicting) requirements that would affect not only the operation of proxy advisory firms
themselves, but also their clients (e.g., funds and advisers). Such a patchwork undermines the
national securities law framework that enhances investor protections and promotes the
competition of American capital markets.

8 Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules to Proxy Voting Advice, SEC
Release No. 34-86721 (Aug. 21, 2019).

 Exemptions from the Proxy Rules for Proxy Voting Advice, SEC Release No. 34-89372 (July 22, 2020).
"0 Proxy Voting Advice, SEC Release No. 34-95266 (July 13, 2022).

11 See National Association of Manufacturers v. SEC, No. 22-51069 (5th Cir. 2024) (vacating those 2022 proxy
advice amendments that rescinded the 2020 “notice-and-awareness” conditions, i.e., amendments requiring proxy
advisory firms to: make their proxy advice available to the companies that are the subject of the advice at or
before the time that they make the advice available to clients; and provide their clients with a mechanism by
which they can reasonably be expected to become aware of any written statements regarding the advice by
companies) and Chamber of Commerce of the United States of America et al v. SEC et al, No. 23-5409 (6th Cir.
2024) (affirming the district court’s granting of summary judgment to the SEC).

"2 Institutional Shareholder Services, Inc. v. SEC, No. 24-5105 (D.C. Cir. 2025).

13 Senate Bill 2337, “Relating to the Regulation of the Provision of Proxy Advisory Services.”

14 Glass, Lewis & Co., LLC v Paxton, Western District of Texas, No. 25-01153; and Institutional Shareholder Services
Inc v Paxton, Western District of Texas, No. 25-01160.
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As the SEC and staff consider additional rulemaking or other actions to clarify the ground rules
in the proxy area, we share the following observations that we believe are important factors to
take into consideration.

First, any regulatory action in this area should be based on an understanding and appreciation
of the critical and unique role that funds and their advisers play in the current proxy voting and
corporate governance ecosystem. The volume of proposals that many fund complexes analyze
and vote is considerable, with the public companies in the Russell 3000 Index alone presenting
over 25,000 proposals annually in recent years. Given this volume, most fund complexes hire
proxy advisory firms to assist them in conducting various aspects of their proxy voting
responsibilities. Funds and their advisers may avail themselves of one or more of these
services, e.g., by using these vendors for administrative services and research, but not
consulting their general voting recommendations. Those fund advisers that consult proxy
advisory firms’ research and recommendations may consider this information to varying
degrees, along with views of management and others.

Second, any further regulatory guidance with respect to how funds and advisers evaluate proxy
proposals and vote should build upon the sound foundation that the Commission has
previously set out in this area, most notably the Commission’s 2019 guidance on the proxy
voting responsibilities of investment advisers.'® That guidance reinforced the fundamental
principle that investment advisers are fiduciaries which owe each of their clients duties of care
and loyalty with respect to proxy voting on the client’'s behalf. As the SEC reminded advisers,
while they may utilize third parties such as proxy advisory firms to assist them in carrying out
these duties, the use of such firms does not relieve an investment adviser of its obligation to
make voting determinations in the client’s best interest.

Finally, other areas of the proxy system require urgent SEC attention. As noted above, funds,
like operating companies, periodically conduct proxy campaigns, and the current fund proxy
system is inefficient and expensive. A subset of proxy campaigns from 2012 to 2019 cost
funds nearly $373 million—most of which was spent simply achieving quorum.’® We know of
three separate fund proxy campaigns in the last 17 years—none controversial—that have
exceeded $100 million (one would be about $200 million in today’s dollars). Reform is needed
to modernize the process, and it should include: (i) creating additional ways for funds to satisfy
the high quorum threshold that the Investment Company Act itself imposes (e.qg., this could

15 See supra, note 5.

16 See Analysis of Fund Proxy Campaigns: 2012-2019, Investment Company Institute (December 2019). This ICI
paper includes extensive survey data and other recommendations for improving the fund proxy system. This item
had been on the SEC's rulemaking agenda before being removed under Chair Gensler.
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involve coupling a lower quorum requirement with a higher affirmative vote requirement); (ii)
addressing the challenges of communicating with fund shareholders in a cost-effective way;
and (iii) removing shareholder vote requirements for certain changes when sufficient
safeguards exist, such as board approval and advance shareholder notice. Given that funds
provide financial market access to over 120 million investors, fixing the fund proxy system
should be central to proxy reform efforts.

In this regard, listed closed-end funds—regulated vehicles that can provide efficient,
transparent access to private markets—are subject to unique proxy-related pressures.
Predatory activist campaigns have all but frozen the IPO market for these funds. These
activists exploit mandatory annual meeting requirements to undermine funds and their
shareholders. Exchange listing proposals from the New York Stock Exchange (NYSE) and
Cboe BZX Exchange (Cboe)'” that are currently pending before the SEC resolve this today by
making annual meetings optional for listed closed-end funds, thereby aligning their
governance rules with those for open-end funds. Such a change would significantly reduce
activist disruption, reopen the closed-end fund IPO market, and advance the objectives in the
President’s Executive Order on democratizing access to private investments.'®

*kk k%

Recognizing that permanent regulatory changes take time, we encourage the SEC to provide
market participants with clarity about its intentions, as the new proxy season will start soon.

ICl stands ready to work with you and your staff to ensure reforms of the proxy process
promote efficiency, well-informed proxy voting decisions, and greater transparency and
preserve the ability of advisers to serve their clients (including funds) and fulfill their fiduciary
duties of loyalty and care in proxy voting.

17 See Notice of Filing of a Proposed Rule Change to Exempt Closed-End Management Investment Companies
Registered Under the Investment Company Act of 1940 that are Listed as of or after May 20, 2025 from the Annual
Meeting of Shareholders Requirement Set Forth in Exchange Rule 14.10(f), SEC Release No. 34-103166 (June 2,
2025); and Notice of Filing of Proposed Rule Change Amending Section 302.00 of the NYSE Listed Company Manual,
SEC Release No. 34-103244 (June 12, 2025).

8 Democratizing Access to Alternative Assets for 401(k) Investors, Executive Order (Aug. 7, 2025).
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Sincerely,

/s/ Eric J. Pan

Eric J. Pan
President & CEO

/s/ Paul G. Cellupica

Paul G. Cellupica
General Counsel

cC: The Honorable Hester M. Peirce
The Honorable Caroline A. Crenshaw

The Honorable Mark T. Uyeda

Brian Daly, Director, Division of Investment Management
Cicely LaMothe, Acting Director, Division of Corporation Finance

ici.org 6 0of 6


https://www.ici.org/

