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U.S. Department of the Treasury

Attention: Andrew Fair

Acting Assistant Secretary for Investment Security
1500 Pennsylvania Avenue, NW

Washington, DC 20220

Re: ICI Comments on Experiences with the Outbound Investment Security Program
Following the First Six Months of Implementation

Dear Mr. Fair:

In support of your review of outbound investments pursuant to the America First Investment
Policy,! the Investment Company Institute (ICI)? would like to take the opportunity to provide
feedback on the recently implemented Outbound Investment Security Program (Outbound
Program), drawing on lessons and experiences from the first six months of implementation.

We fully support the objective of protecting the national security of the United States. We also
welcome the commitment in the America First Investment Policy to maintaining strong, broadly
diversified markets that benefit the U.S. economy and people. Access to a myriad of diversified
global assets has served Americans well for decades as they save for retirement, education, and
other important goals.

These two objectives are compatible, and we stand ready to work with the government to
develop programs that are effective and feasible for investors to implement, protecting national
security while maintaining appropriate freedoms and choice for American investors.

! https://www.whitehouse.gov/presidential-actions/2025/02/america-first-investment-policy/.

2 The Investment Company Institute (ICI) is the leading association representing the asset management industry in
service of individual investors. ICI’s members include mutual funds, exchange-traded funds (ETFs), closed-end
funds, and unit investment trusts (UITs) in the United States, and UCITS and similar funds offered to investors in
other jurisdictions. Its members manage $39.2 trillion invested in funds registered under the US Investment
Company Act of 1940, serving more than 120 million investors. Members manage an additional $9.6 trillion in
regulated fund assets managed outside the United States. ICI also represents its members in their capacity as
investment advisers to collective investment trusts (CITs) and retail separately managed accounts (SMAs). ICI has
offices in Washington DC, Brussels, and London.
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With respect to the Outbound Program, ICI continues to believe clear, predictable, and
operationally feasible rules are essential to achieve the Administration’s goals, while also
mitigating unintended consequences for American investors and the fund managers that serve
them.

With these objectives in mind, it is imperative to maintain the exceptions under the existing
Outbound Program for publicly traded securities, as well as for investments in registered
investment companies (such as mutual funds and ETFs), business development companies
(BDCs), and similar products

We provide additional details on these issues, as well as feedback on other operational elements
of the program below.

Finally, to promote the objective of allowing Americans to continue benefiting from investment
opportunities while still protecting national security, we suggest that Treasury consider creating a
public-private working group to facilitate information-sharing and discussion of operational
implementation issues on an ongoing basis. ICI would be pleased to contribute to such a working

group.
I.  Exception for Publicly Traded Securities

A key element to creating a workable and rational framework under the Outbound Program has
been the exception for publicly traded securities. We urge Treasury to maintain this exception as
it considers potential changes to the program.

Publicly traded securities are unlikely to contribute to the types of national security risks, such as
the transfer of intangible benefits, that the Outbound Program addresses. Furthermore, including
publicly traded securities within the scope of the Outbound Program is unnecessary because
Treasury already has robust tools at its disposal through the Office of Foreign Assets Control
(OFAC) to address potential national security risks related to publicly traded securities. For
example, the Chinese Military Companies Sanctions (CMIC) program is specifically designed
for this purpose and already provides a mechanism for designating the publicly traded securities
of Chinese issuers that raise national security concerns.

Treasury’s alignment of the definition of publicly traded securities between the Outbound
Program and the CMIC program ensures that there is full coverage of such securities by Treasury
programs without creating redundancies. This alignment also has been helpful for asset managers
in appropriately designing and delineating compliance efforts between the two programs.

Given that Treasury already has other tools to address publicly traded securities, the additional
compliance burden would be disproportionate to any potential benefit of including such publicly
traded securities under the Outbound Program.
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II. Exception for Investments into Registered Investment Companies or Business
Development Companies

The exception for investments into registered investment companies (such as mutual funds and
ETFs) and BDCs remains appropriate and is key to avoiding unduly burdening everyday
Americans with direct compliance requirements under the Outbound Program. Such compliance
obligations can be more effectively performed by the fund manager, as is currently the case.

As U.S. Persons, these U.S. registered investment companies, BDCs, and similar instruments are
themselves subject to the restrictions and compliance requirements under the Outbound Program.
As a result, there is no reduction in the scope or effectiveness of the Outbound Program created
by this exception. Without this exception, however, the Outbound Program would place
unrealistic due diligence requirements directly upon the tens of millions of U.S. households who
invest in the enormous variety of funds offered to retail investors. Such investors would need to
personally verify that a retail fund in which they intend to invest does not itself hold a notifiable
or prohibited interest in a Covered Foreign Person.

Including these investments within the scope of Covered Transactions both is unnecessary for
program compliance and would have negative unintended consequences for everyday Americans
investing through regulated funds to achieve their financial goals.

III. Further Recommendations to Strengthen the Functioning of the Qutbound Program

Drawing on our analysis of the current Outbound Program and experiences from the first six
months of implementation, we offer the following feedback and recommendations to help inform
your review.

Standard Minority Shareholder Rights — Nominating Directors

Under the Outbound Program, certain transactions that otherwise qualify as excepted
transactions do not qualify if a U.S. person obtains certain rights beyond standard minority
shareholder protections. In the adopting release for the Outbound Program, Treasury declined to
recognize the right to nominate directors for a shareholder vote as a standard minority
protection.® We do not believe that having such a right necessarily results in a U.S. person being
afforded a right beyond standard minority shareholder protections.

3 See Provisions Pertaining to U.S. Investments in Certain National Security Technologies and Products in Countries
of Concern, 89. Fed. Reg. 90398 (November 15, 2024) at 90443 available at
https://www.govinfo.gov/content/pkg/FR-2024-11-15/pdf/2024-25422..pdf.
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The rules and regulations for listed companies in China and some other jurisdictions give
shareholders that own a low set percentage of voting shares the right to put forward proposals to
nominate directors at a shareholder meeting. In fact, investors in China holding only one percent
of the shares typically have such rights, effectively creating a very low ceiling for qualification
for the publicly traded securities exception. Particularly in the case of issuer companies with
smaller capitalizations, such rights are relatively easy to attain for minority shareholders, and the
resulting very low effective ceiling for the publicly traded securities exception unnecessarily
hampers the activity of U.S. investors even when engaging in routine portfolio investments with
no intention to seek influence or control. For these reasons, we recommend that the ability
simply to propose nominations for directors in such cases be treated as a standard minority
shareholder right.

If, however, Treasury maintains the view that the right to nominate a director is beyond standard
minority shareholder rights, we alternatively recommend that Treasury specify that the existence
of this right does not affect the excepted status of an investment unless, and until such time as, a
U.S. person exercises the right.

Publication of a List and Periodic Reports to Aid Compliance

While we understand that Treasury to date has not been inclined to adopt a government-issued,
list-based approach for identifying Covered Foreign Persons under this program, we continue to
urge consideration of such an approach to achieve the Administration’s goals in a manner that
establishes clearer rules for U.S. investors.

In the absence of a comprehensive list identifying all Covered Foreign Persons, we would
request that Treasury maintain a publicly available non-exhaustive list of those persons that it has
determined are Covered Foreign Persons (specifying whether notifiable or prohibited) under the
Outbound Program. For example, as companies submit notifications to Treasury, Treasury could
make public such notifications on an anonymized basis. Of further value would be an indication
of whether Treasury agrees with such determination as of that date. This publicly available, albeit
non-exhaustive, list would improve consistency of application and reduce the overall operational
compliance burden by providing information regarding those entities already subject to relevant
due diligence and serving as a useful guide regarding the types of entities that are in scope.

In addition, we recommend that Treasury consider publishing periodic summary reports on
program implementation, similar to the annual reports issued by the Committee on Foreign
Investment in the United States. These periodic reports would provide useful guidance to the
investing community.
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IV. A Public-Private Working Group Would Benefit Program Design and
Implementation

We suggest that Treasury consider creating a public-private working group to facilitate
information sharing and discussion of operational issues of the Outbound Program on an ongoing
basis. Regular feedback from Treasury on key trends and potential concerns that the U.S.
government observes related to investment flows would greatly enhance the ability of U.S.
persons to implement the Outbound Program and avoid potential pitfalls. This working group
could also include other U.S. government agencies involved in the U.S.-China relationship.
Similarly, the industry is well positioned to provide ongoing insights into the implementation of
the Outbound Program and any challenges or confusion facing American investors during this
process. Such a public-private working group can ensure that the private sector and government
are fully informed of developments that can impact investment flows and take appropriate action
as needed.

Taken together, such an ongoing dialogue would facilitate the goals of protecting national
security while allowing Americans to continue benefiting from investment opportunities. ICI
would be pleased to explore this suggestion further with Treasury and to contribute to such a
working group.

We appreciate your consideration of our comments. For further discussion of our comments,
please contact Paul Cellupica, General Counsel, at paul.cellupica@ici.org, and Tracey Wingate,
Head of Global Affairs, at tracey.wingate@ici.org.

Sincerely,

/s/ Paul G. Cellupica
Paul G. Cellupica
General Counsel

/s/ Tracey Wingate
Tracey Wingate
Head of Global Affairs




