
 

 

 

 

January 24, 2025 

 

 

Ms. Vanessa Countryman 

Secretary 

Securities and Exchange Commission 

100 F Street NE 

Washington, DC 20549-1091 

Re: Order Instituting Proceedings to Determine Whether to Approve or Disapprove a 

Proposed Rule Change to Amend Section 302.00 of the NYSE Listed Company Manual 

to Exempt Closed-End Funds Registered Under the Investment Company Act of 1940 

From the Requirement to Hold Annual Shareholder Meetings (Release No. 34-101257; 

File No. SR-NYSE-2024-35) 

Order Instituting Proceedings To Determine Whether To Approve or Disapprove a 

Proposed Rule Change, as Modified by Amendment No. 1, To Exempt Closed-End 

Management Investment Companies Registered Under the Investment Company Act of 

1940 From the Annual Meeting of Shareholders Requirement Set Forth in Exchange Rule 

14.10(f) (Release No. 34-101322; File No. SR-CboeBZX-2024-055) 

Dear Ms. Countryman:  

The Investment Company Institute1 is writing to respond to and address certain statements in 

comment letters filed on November 14, 2024, by Professor Robert J. Jackson, Jr. and Saba 

Capital Management, L.P. (“Saba”), that ICI believes misrepresents its research on closed-end 

fund (CEF) governance and the underlying facts.2 ICI has previously submitted two comment 

1 The Investment Company Institute (ICI) is the leading association representing the asset management industry in 

service of individual investors. ICI’s members include mutual funds, exchange-traded funds (ETFs), closed-end 

funds, and unit investment trusts (UITs) in the United States, and UCITS and similar funds offered to investors in 

other jurisdictions. Its members manage $39.0 trillion invested in funds registered under the US Investment 

Company Act of 1940, serving more than 120 million investors. Members manage an additional $9.6 trillion in 

regulated fund assets managed outside the United States. ICI also represents its members in their capacity as 

investment advisers to collective investment trusts (CITs) and retail separately managed accounts (SMAs). ICI has 

offices in Washington DC, Brussels, and London. 

2 Letter from Professor Robert J. Jackson, Jr. to Vanessa Countryman, Secretary, SEC (Nov. 14, 2024), available at 

www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-540555-1547742.pdf (“Jackson Letter”); Letter 

from Saba Capital Management, L.P. to Vanessa Countryman, Secretary, SEC (Nov. 14, 2024), available at 

www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-540455-1547642.pdf (“Saba Letter”). 

https://www.ici.org/
https://www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-540555-1547742.pdf
https://www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-540455-1547642.pdf
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letters3 to the Securities and Exchange Commission (SEC) in support of the proposed rule 

amendments4 filed by the New York Stock Exchange (“NYSE”) and the Cboe BZX Exchange, 

Inc. (“CBOE”) that would remove the annual meeting requirement for listed CEFs. ICI’s First 

Letter addressed how removing the annual meeting would protect investors and the public 

interest. As described in that letter, the annual meeting requirement is being abused by 

institutional hedge fund raiders in the guise of activist investors (collectively, “predatory 

activists”) to implement focused investment strategies that primarily benefit themselves. The 

harms conducted by predatory activists are the same that Congress and the SEC considered in 

drafting the Investment Company Act of 1940 (the “1940 Act”) and sought to prevent with the 

enactment of the 1940 Act.5 ICI’s Second Letter responded to questions raised by the SEC in its 

orders instituting proceedings,6 and provided further data highlighting the harms that predatory 

activists are causing to both retail shareholders and the market as a whole. 

3 Although ICI submitted separate comment letters to the NYSE and CBOE comment files, they present 

substantially the same facts and arguments. Letter from Paul G. Cellupica, General Counsel, and Kevin Ercoline, 

Assistant General Counsel, ICI, to Vanessa Countryman, Secretary, SEC (July 30, 2024), available at 

www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-502415-1467842.pdf; Letter from Paul G. Cellupica, 

General Counsel, and Kevin Ercoline, Assistant General Counsel, ICI, to Vanessa Countryman, Secretary, SEC 

(Aug. 2, 2024), available at www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-503595-1466622.pdf 

(collectively, “ICI’s First Letter”); Letter from Paul G. Cellupica, General Counsel, and Kevin Ercoline, Assistant 

General Counsel, ICI, to Vanessa Countryman, Secretary, SEC (Oct. 31, 2024), available at 

www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-536435-1537902.pdf; Letter from Paul G. Cellupica, 

General Counsel, and Kevin Ercoline, Assistant General Counsel, ICI, to Vanessa Countryman, Secretary, SEC 

(Nov. 5, 2024), available at www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-537995-1541842.pdf 

(collectively, “ICI’s Second Letter,” and with ICI’s First Letter, “ICI’s Letters”). 

4 Notice of Filing of Proposed Rule Change Amending Section 302.00 of the NYSE Listed Company Manual to 

Exempt Closed-End Funds Registered Under the Investment Company Act of 1940 From the Requirement to Hold 

Annual Shareholder Meetings, Exchange Act Release No. 100460, 89 Fed. Reg. 56447 (July 9, 2024), available at 

www.govinfo.gov/content/pkg/FR-2024-07-09/pdf/2024-15037.pdf (“NYSE Proposal”); Notice of Filing of a 

Proposed Rule Change, as Modified by Amendment No. 1, To Exempt Closed-End Management Investment 

Companies Registered Under the Investment Company Act of 1940 From the Annual Meeting of Shareholders 

Requirement Set Forth in Exchange Rule 14.10(f), Exchange Act Release No. 100473, 89 Fed. Reg. 57491 (July 15, 

2024), available at www.govinfo.gov/content/pkg/FR-2024-07-15/pdf/2024-15404.pdf (“CBOE Proposal,” and with 

the NYSE Proposal, the “Exchange Proposals”).  

5 See ICI’s First Letter at 9–13 (discussing how, in lieu of an annual meeting, Congress enshrined specific 

governance protections in the 1940 Act, including voting rights and director independence requirements). The 

Exchange Proposals do not seek to remove shareholder voting rights or entrench management, but rather return 

shareholder voting rights and director oversight to those standards enumerated by Congress after consideration of 

the harms that could be facilitated by an annual meeting—the same harms outlined in ICI’s First Letter. The 

Exchange Proposals seek to ensure that retail shareholders in listed CEFs are protected by re-aligning voting rights 

and director oversight with those that every other shareholder in every other registered fund is provided.  

6 Order Instituting Proceedings To Determine Whether To Approve or Disapprove a Proposed Rule Change To 

Amend Section 302.00 of the NYSE Listed Company Manual To Exempt Closed-End Funds Registered Under the 

Investment Company Act of 1940 From the Requirement To Hold Annual Shareholder Meetings, Exchange Act 

Release No. 101257, 89 Fed. Reg. 82277 (Oct. 10, 2024), available at www.govinfo.gov/content/pkg/FR-2024-10-

10/pdf/2024-23417.pdf (“NYSE Order”); Order Instituting Proceedings To Determine Whether To Approve or 

Disapprove a Proposed Rule Change, as Modified by Amendment No. 1, To Exempt Closed-End Management 

Investment Companies Registered Under the Investment Company Act of 1940 From the Annual Meeting of 

Shareholders Requirement Set Forth in Exchange Rule 14.10(f), Exchange Act Release No. 101322, 89 Fed. Reg. 

https://www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-502415-1467842.pdf
https://www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-503595-1466622.pdf
https://www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-536435-1537902.pdf
https://www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-537995-1541842.pdf
http://www.govinfo.gov/content/pkg/FR-2024-07-09/pdf/2024-15037.pdf
https://www.govinfo.gov/content/pkg/FR-2024-07-15/pdf/2024-15404.pdf
http://www.govinfo.gov/content/pkg/FR-2024-10-10/pdf/2024-23417.pdf
http://www.govinfo.gov/content/pkg/FR-2024-10-10/pdf/2024-23417.pdf
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In response to ICI’s Letters, both Jackson and Saba have filed letters replete with 

misrepresentations, inaccuracies, and selective data points in an attempt to call into question 

ICI’s Letters and the facts, data, and arguments contained therein. Thus, ICI submits this third 

letter to address several of the assertions made in the Jackson and Saba Letters. In particular, ICI 

submits this letter to: 

 

• Address the misrepresentations made by Jackson and Saba related to ICI’s 2019 

Proxy Survey;7  

• Respond to the data used in the Jackson Letter related to retail impact and 

engagement in the proxy voting process;  

• Re-emphasize the parallel between Atlas Corporation and the acts of predatory 

activists today;  

• Elaborate on and emphasize the role independent directors play under the 1940 Act in 

overseeing management of CEFs; and  

• Refute the criticism in the Jackson Letter that ICI ignored 40 decades of academic 

evidence on CEFs. 

Section 1. ICI’s 2019 Proxy Survey 

 

Section 1.1. ICI’s 2019 Proxy Survey Includes Data from Contested Closed-End Fund 

Proxy Campaigns 

 

In ICI’s First Letter, ICI cites twice to its 2019 Proxy Survey to provide a data point 

demonstrating that contested proxy campaigns can sometimes cost millions of dollars, which is 

an expense that shareholders ultimately bear. ICI also cited that statistic in an informational 

document provided to the SEC.8 Jackson and Saba claim that ICI’s 2019 Proxy Survey does not 

include contested proxy contests for differing director slates. This is misleading.  

 

Jackson and Saba use the following quote from page 2 of the ICI’s 2019 Proxy Survey to support 

their claim: 

 

Of those that did, the survey did not capture all of respondents’ proxy costs over 

this period (respondents provided information limited to five 1940 Act 

Majority Items and their related campaigns, and did not provide cost 

83724 (Oct. 17, 2024), available at www.govinfo.gov/content/pkg/FR-2024-10-17/pdf/2024-23979.pdf (“CBOE 

Order,” and with the NYSE Order, the “Orders”). 

7 ICI, ANALYSIS OF FUND PROXY CAMPAIGNS: 2012–2019 (Dec. 2019), available at 

www.ici.org/system/files/attachments/19_ltr_proxyanalysis.pdf (“ICI’s 2019 Proxy Survey”). 

8 ICI, Support NYSE’s Proposal—End Unnecessary Annual Meetings for Listed Closed-End Funds (Oct. 2024), 

available at www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-535095-1534802.pdf.  

https://www.govinfo.gov/content/pkg/FR-2024-10-17/pdf/2024-23979.pdf
https://www.ici.org/system/files/attachments/19_ltr_proxyanalysis.pdf
https://www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-535095-1534802.pdf
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information for campaigns consisting solely of non-1940 Act Majority Items, such 

as director elections). [emphasis added] 

 

Neither Saba nor Jackson, however, observed that approving or amending (e.g., terminating) 

advisory agreements is one of the “1940 Act Majority Items.” This point is relevant because 

when an activist launches a proxy contest to remove a CEF’s directors, the activist also tends to 

seek a vote on terminating the advisory agreement. While uncontested elections were not 

included in the 2019 ICI Proxy Survey, contested director elections launched by activists were 

included in the dataset in the instances where a “1940 Act Majority Item” to terminate the 

advisory agreement was also included in those campaigns.  

 

Section 1.2. Further Clarification on the Data in ICI’s 2019 Proxy Survey and the Proxy 

Cost Data in ICI’s Second Letter 

 

Saba and Jackson each devote several pages of their letters to claiming that ICI’s 2019 Proxy 

Survey cited in ICI’s First Letter and the proxy cost data set utilized in ICI’s Second Letter are 

inconsistent and misleading. Contrary to the suggestions of Saba and Jackson that ICI’s citation 

of its 2019 Proxy Survey was “misleading,” the categories of proxy solicitations included in the 

2019 Proxy Survey were all properly disclosed in the survey’s first three pages, which was 

hyperlinked and cited to in ICI’s First Letter. However, to the extent that there was any 

confusion between the two datasets, we seek to address that here.  

 

ICI’s 2019 Proxy Survey included proxy cost data for both open-end funds and CEFs between 

2012 and 2019—this is the $373 million across 145 proxy campaigns cited in ICI’s First Letter. 

Although this data included open-end funds, we believed it illustrated a critical point: proxy 

campaigns for registered investment companies are expensive and the costs are borne by 

shareholders.  

 

Nevertheless, we recognized that the 2019 Proxy Survey was based on a broader dataset than just 

activist campaigns in CEFs. For this reason, in the time between ICI’s First and Second Letters, 

ICI surveyed its members to estimate the per-fund cost that activists impose on CEF shareholders 

related to proxy campaigns. The statistics cited in ICI’s Second Letter are the result of that more 

recent and targeted survey. Based on survey participation representing 62% of listed CEF assets 

and 50% of the total number of listed CEFs, predatory activists burden CEF shareholders with an 

average of $761,000 in costs per contested proxy campaign.9 In addition, that cost figure for a 

CEF can multiply quickly if a predatory activist launches attacks year after year, which 

frequently happens because listed CEFs often have classified board structures.  

Section 2. Retail Impact and Engagement in the Proxy Process 

The Jackson and Saba Letters also argue that (i) ICI does not address “total” return when 

discussing activist management and thus the “Voya Case Study” in ICI’s First Letter is 

9 As stated in the Jackson and Saba letters, the “back of the envelope” math each did produced amounts close to the 

actual data provided by ICI’s members.  
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misleading; (ii) fund repurchases of shares in a tender offer are all benefit with no cost; and (iii) 

statistics around retail shareholders voting in listed CEF proxy contests are incomplete unless 

compared with how retail shareholders vote in operating company elections. We address each of 

these below. 

Section 2.1. Jackson Misses the Point About Return of Capital and Declining Fund Assets 

Jackson’s Letter states that the case study of the former Voya fund presented in ICI’s First Letter 

is mistaken in its visualization of the harms of CEF predatory activism. Jackson focuses his 

counter-argument on total return, which seems to misunderstand the point of our chart10 showing 

the decline in the former Voya fund’s assets—i.e., a lower base of assets on which to manage a 

fund, all else equal, would lead to lower economies of scale and increase fund operating 

expenses. Contrary to Jackson’s claim, assets under management will directly affect the fees 

managers charge, which can directly affect long-term investors’ welfare.11, 12 

 

Regardless, the Jackson Letter raises an interesting point regarding return of capital as it relates 

to total return. Return of capital—whether generated naturally through ordinary business 

operations, or, more specific to the former Voya fund, a managed distribution plan (MDP)—is a 

more complex type of distribution that requires a more holistic understanding than Jackson’s 

letter indicates.13 Academic research has demonstrated that MDPs in funds can serve as a 

transfer of wealth from the manager to the shareholders of the fund, and they have also been 

shown to be a useful discount-managing tool and a way to deter predatory activist involvement.14 

MDPs also provide investors with stable cash flows, which can be useful for investors trying to 

optimally manage their annual income (albeit, at the cost of reducing the fund’s assets).15 

10 See ICI’s First Letter at 21 (Figure 2). 

11 While these increases may be small and/or may take a couple of years to show up in fund annual reports, 

economies of scale are nevertheless an important driver of fund expense ratios. There is a reason why directors 

analyze economies of scale when approving advisory agreements. See Jones v. Harris Associates L.P., 559 U.S. 335 

(2010) (upholding the Gartenberg standard, which requires review of economies of scale as a factor, among many, 

that must be weighed with respect to compensation).  

12 We would call attention here to Saba’s Letter, which mentions that “it is extremely misleading to show the 

investment related expenses for the years when Saba was the manager but to omit them from the expense period 

prior to Saba taking over management.” This is not true. The chart, see Figure 3 on page 22 in ICI’s First Letter, that 

Saba references does show dividend expenses and acquired fund fees and expenses for all years. The former Voya 

fund did not have these costs prior to Saba’s management and that is why they do not appear on the chart until 

October 2021. Figure 3 also excludes interest expenses for all years.  

13 Many fund managers have very detailed documents outlining how return of capital affects their investors. For 

some examples, see “Return of Capital Distributions Demystified,” “Return of Capital: Part 1,” and “Understanding 

Return of Capital in Closed-End Funds.” 

14 For more information, see Martin Cherkes, Jacob S. Sagi, and Z. Jay Wang, Managed Distribution Policies in 

Closed-End Funds and Shareholder Activism, Journal of Financial and Quantitative Analysis, Vol. 49, Nos. 5/6 at 

1311–37 (Oct./Dec. 2014); also Shane Johnson, Ji-Chai Lin, and Kyojik Song, Dividend Policy, Signaling, and 

Discounts on Closed-End Funds, Journal of Financial Economics, Vol. 81, No. 3 (2006). 

15 For more information, see James Duvall, et al., The Closed-End Fund Market, 2023, ICI Research Perspective, 

Vol. 30, No. 5 at 9 (May 2024), available at www.ici.org/files/2024/per30-05.pdf.  

https://funds.eatonvance.com/media/public/6348.pdf
https://www.fidelity.com/learning-center/investment-products/closed-end-funds/return-of-capital-part-one
https://www.nuveen.com/en-us/insights/closed-end-funds/understanding-return-of-capital
https://www.nuveen.com/en-us/insights/closed-end-funds/understanding-return-of-capital
http://www.ici.org/files/2024/per30-05.pdf
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Additionally, secondary market investors in CEFs that have discounts can receive NAV-based 

distributions at discounted prices. 

 

Given the nuances regarding return of capital, we find including it in a total return calculation 

without additional context potentially confusing and inappropriate in the case of the former Voya 

fund. By the SEC’s definition, return of capital is considered a distribution, and distributions are 

included in a fund’s calculation of total return. However, the SEC’s total return definition 

assumes distributions are reinvested. If—as Jackson says—return of capital is as simple as being 

“better understood as tak[ing] capital out of the hands of underperforming managers and 

return[ing] it to investors,” then it would be more reasonable to assume that the fund’s investors 

would not choose to reinvest the capital. Based on this assumption, Jackson’s chart would 

change drastically and make total returns an incorrect way to view the former Voya fund’s 

circumstances.16 

 

Jackson’s narrow view of return of capital also has implications for Saba’s management of the 

former Voya fund. It directly implies that Saba is a poorly performing manager that has 

historically failed to generate the 12% distribution rate it promised to investors through its MDP, 

and so it must return capital to investors. Rather than adopting Jackson’s view, we would not 

want to paint Saba with so small a brush, and it demonstrates why return of capital distributions 

are complicated and require careful consideration. There are many reasons a CEF will generate 

return of capital, and doing so carries many nuanced considerations.  

 

Section 2.2. There Is No Free Lunch Regarding Forced Tender Offers 

 

One argument of Saba’s Letter—which Boaz Weinstein reiterates in a personal email addressed 

to Commissioner Hester Peirce17—is that tender offers (even those forced on the fund by 

predatory activists) are value accretive to NAV. This is true to a point, but, despite Saba’s claim, 

there is no free lunch in a tender offer that was forced by an activist.  

 

Saba provides an example of a $100 million fund that conducts a 35% tender offer at 98% of 

NAV. By Saba’s calculations, $700,000 ($35 million x 0.02) is relinquished by the tendering 

shareholders to the fund, and this $700,000 offsets potential future increases to CEF operating 

costs. But the example ignores important costs related to forced tender offers that a fund may 

incur to meet the repurchase amount or engage with an activist.  

 

First, Saba’s example ignores potential transaction costs. Repurchasing $35 million of 

shareholders’ equity at an unexpected time—which is likely to be the case for the vast majority 

of listed CEFs that are forced into tender offers at the behest of predatory activists—will most 

likely incur substantial broker and other transactional costs for the fund. One of the reasons 

forced tender offers are below NAV is to help the fund offset these transaction costs to mitigate 

16 We also want to note that Jackson’s data on total returns versus price returns appear to be returns based on NAVs, 

not market prices. We are unsure if this is a mistake or if the chart is simply mislabeled. 

17 Letter from Boaz Weinstein to Hester M. Peirce, Commissioner, SEC (Dec. 5, 2024), available at 

www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-1562522.htm.  

https://www.sec.gov/comments/sr-nyse-2024-35/srnyse202435-1562522.htm
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dilution. Depending on the circumstances, the benefit to the fund and its remaining shareholders 

of the repurchase below NAV may be outweighed by the costs the fund could incur for having to 

liquidate assets at a potentially inopportune time.18  

 

Second, Saba’s example ignores costs to engage with an activist. As ICI’s Second Letter shows, 

contested proxy campaigns cost listed CEFs an average of $761,000, with the final amount 

potentially being smaller or larger depending on the campaign and the size of the fund. These 

engagement costs would offset some or even potentially all of the accretive benefits from the 

repurchase of fund securities from investors at a tender price below NAV.  

 

Additionally, Saba’s example also mentions that the increased share price from a narrowing of 

the fund’s discount further offsets potential increases to fund operating costs from reduced 

assets. We do not understand the reasoning behind this statement because any short-term benefits 

to a narrower discount are only realized if an investor sells their shares during this time. And as 

we showed in ICI’s Second Letter, excess discounts following forced tender offers tend to widen 

to close to their pre–tender offer level in the year following the date of the tender offer. Long-

term investors in the fund for other reasons, such as income, do not benefit, and, as more time 

passes following a tender offer, it would become increasingly difficult to link a fund’s market 

price to the prior tender offer and claim otherwise. 

 

Thus, notwithstanding its animated language and enthusiastic use of exclamation points, Saba’s 

overly simplistic example of a tender offer becomes much weaker when transaction and 

engagement costs are considered. Remaining CEF investors do not receive a free lunch when 

forced tenders are conducted at prices below but still close to NAV.  

Section 2.3. Operating Companies Are Not Investment Companies and Different 

Governance Measures Are Needed 

Jackson utilizes the underlying data sample from the Brav, Cain, and Zytnick paper (“Brav 

Paper”) for shareholder turnout in operating company votes in an attempt to rebut ICI’s assertion 

that voting retail shareholders lean towards management. While Jackson correctly notes that his 

dataset may show closer alignment between retail voting shareholders and management in 

operating companies than in CEFs, a closer look at retail shareholder ownership between CEFs 

and operating companies underscores the need for differing governance standards.19 

18 Indeed, in a recent court opinion’s findings of fact about tender offers in CEFs, it notes the following in Item 12: 

“…tenders that result from activist pressure can lead to CEFs liquidating portfolio assets to raise sufficient cash to 

purchase the tendered shares at inopportune times which can…potentially necessitate a sale of assets at prices either 

below the asset’s intrinsic value or at prices lower than what the asset could command at a different time.” See Eaton 

Vance Senior Income Trust v. Saba Capital Master Fund, Ltd., Case No. 2084-CV-01533, at 47 (Mass. Super. Ct. 

Oct. 21, 2024). 

19 Jackson Letter at 7–8 (citing the Brav Paper—Alon Brav, Matthew Cain & Jonathon Zytnick, Retail Shareholder 

Participation in the Proxy Process: Monitoring, Engagement, and Voting, 144 J. Fin. Econ. 492 (2022)). We note 

that it appears that Jackson had access to the underlying data and was able to sort such data on his own, as the 

numbers presented by Jackson and in the Brav Paper differ significantly. For example, Jackson’s Letter states that 

81.60% of retail shareholders and 66.29% of institutional investors voted in favor of management whereas the Brav 
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As stated in the Jackson Letter on page 7, comparing a statistic against a baseline can make data 

more meaningful. The Brav Paper notes that overall domestic retail ownership averages between 

25% and 27% of shares outstanding in operating companies, which increases to between 29% 

and 31% if you include non-US retail investors.20 This aligns with recent public presentation data 

from Broadridge for 2023 that states that retail ownership in operating companies was 31.5% of 

shares outstanding.21 In comparison, listed CEFs have 59% of shares outstanding held by non-

discretionary retail shareholders,22 and, based on the public presentation data, that number 

increases to 71% when discretionary retail is included (i.e., all retail, like that sampled in the 

Brav Paper).23 Further, the Brav Paper underscores the lack of retail shareholders’ propensity to 

vote, noting that on average only 32% of retail shares owned (or just 11% of retail accounts) 

actually vote in elections.24 

The magnitude of non-voters has important implications for the success of a predatory activist’s 

agenda.25 In operating companies, retail shareholders are not the majority owners. Institutional 

investors (e.g., mutual funds, ETFs, and insurance companies) are the majority, and they have a 

Paper shows 76% of retail shareholders voting with management but does not discuss institutional shareholder 

voting percentages. Because it is difficult to know if some of the assumptions in the Brav Paper that would 

overinflate the data toward alignment with management were carried over to Jackson’s analysis, such as including 

how retail shareholders voted in uncontested elections where the only option available to vote is with management 

or including non-election governance measures such as votes on ESG measures that generally are opposed by 

management and retail shareholders often do not support, ICI focuses on how the dataset demonstrates why 

shareholder composition in operating companies and investment companies mandates different governance 

measures, like Congress decided upon over 80 years ago when adopting the 1940 Act, as opposed to trying to 

distinguish the Jackson dataset from ICI’s voting dataset.  

20 Brav Paper at 499. The Brav Paper notes that 4% of outstanding shares are held by non-US retail investors. We 

are unsure why the Brav Paper breaks out US and non-US retail shareholders but given that family offices and small 

hedge funds were part of their definition of “retail” due to the limitations in being able to sort the provided data, 

such limitations may have been a reason to filter out foreign investors. 

21 See Governance, Communication, and Shareholder Voting, ICI 2023 Closed-End Fund Conference, at Slide 4 

(Nov. 14, 2023) (presenting the difference between shareholder make-up in public companies and closed-end funds 

based on Broadridge Data). 

22 ICI First Letter at 27. 

23 See Governance, Communication, and Shareholder Voting, supra note 21, at Slide 4. In our original letter, we 

excluded discretionary retail shareholders because we wanted to focus on the retail voters that actively choose to 

vote against predatory activists. In this statistic, we include them to align with the Brav Paper’s classification of 

retail shareholders.  

24 Brav Paper at 500. 

25 For example, assume a proxy item to elect a competing slate of directors for a fund with a voting standard of 

“majority of outstanding votes cast.” Assume an activist holds 16% of a fund, which is the average percentage held 

by a predatory activist prior to an activist-induced CEF tender offer, and 33% of the voting shares do not show up to 

vote. The activist only needs another 18% of outstanding shares to get their directors elected. And as we mentioned 

in our prior letter, modern technology has made it exceptionally easy to identify whether a fund has other large 

institutional investors. This makes it easier for the predatory activist to predict the probability of their success, which 

can sometimes hinge on just a handful of other institutional investors supporting them. 
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significantly higher propensity to vote,26 which can make it much harder for an activist to 

achieve its objectives. In stark contrast, in CEFs, retail shareholders are the majority, and their 

low propensity to vote, which has been documented as far back as the 1935 Investment Company 

Study,27 makes it easier for an activist to take control. 

It is this difference in shareholder constituency that Congress and the SEC looked at when 

drafting the 1940 Act. As explained in depth in ICI’s First Letter, after considering the harms 

that could easily be exerted over a fund with a large, dispersed, retail shareholder base, Congress 

included in the 1940 Act specified voting protections and independent director requirements and 

rejected inclusion of an annual meeting requirement given the harms, such as those done by the 

Atlas Corporation, that could occur due to a requirement to hold annual meetings. The fact that 

listed CEFs today continue to have such a widely dispersed retail shareholder base underscores 

that their regulatory requirements should be re-aligned with what Congress intended. 

Section 3. Atlas Corporation and Investment Strategy Utilized by Predatory Activists 

 

Saba accuses ICI of manipulating quotes from the 1935 Investment Company Study “in an 

apparent effort to mislead.” There is a valid reason why ICI shortened the referenced quote in 

Saba’s Letter to omit the accusatory language of “incompetent or dishonest management,” and it 

relates to the object of that language.28 As background, the chief harm analyzed in the referenced 

section of the 1935 Investment Company Study, and sought to be prevented by the 1940 Act, 

was the trafficking in advisory contracts. This involved (i) current management selling the 

advisory contract to an outside party without shareholder consent, often for nefarious means; or 

(ii) outside management buying enough shares to elect itself as management. The “incompetent 

or dishonest management” language was directed not only towards existing management of a 

fund that sought to sell the advisory contract, but also at any external management that was 

seeking to buy the advisory contract or otherwise acquire enough shares to elect itself as the 

replacement adviser. As Saba correctly notes, Atlas Corporation, as described in ICI’s First 

Letter, engaged in both buying management contracts as well as buying enough shares to install 

its own board of directors and vote itself in as management. In an effort to be more efficient (and 

26 In the 2024 proxy season, institutional investors voted 77.8% of the shares they owned compared with 29.8% for 

retail shareholders. For more information, see Broadridge, ProxyPulse: 2024 Proxy Season Review, available at 

www.broadridge.com/_assets/pdf/proxypulse2024.pdf.  

27 Investment Trusts and Investment Companies – Report of the SEC Pursuant to Section 30 of the Public Utility 

Holding Company Act of 1935 [“1935 Investment Company Study”]: Part Three, Chapters III, IV, and V, Abuses 

and Deficiencies in the Organization and Operation of Investment Trusts and Investment Companies at 1875 (1940) 

(“As a rule less than two-thirds of the outstanding voting shares have been represented, either in person or by proxy, 

at annual stockholders’ meetings. It is thus apparent that 30% stock ownership would constitute a degree of control 

which would ordinarily be invulnerable to attack by any outside group. In many cases, as little as 10% stock 

ownership constituted working or practical control.”). 

28 The quote at issue was “a considerable portion of the capital raised by investment trusts and companies represents 

the participation of widely scattered small security holders, who were virtually powerless to exercise any concerted 

effort to prevent or eliminate various malpractices and deficiencies, or to remove incompetent or dishonest 

management.” 1935 Investment Company Study: Part Three, Chapters I and II, Abuses and Deficiencies in the 

Organization and Operation of Investment Trusts and Investment Companies at 32 (1940). The bolded part was 

deleted from ICI’s First Letter for purposes of attempted civility, as explained in this section. 

http://www.broadridge.com/_assets/pdf/proxypulse2024.pdf
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more civil) in showing the parallel between Atlas Corporation’s actions in the 1930s with what 

predatory activists are doing today as it relates to buying a control share interest, we removed the 

accusatory language of “incompetent” and “dishonest” from the quote. However, if Saba instead 

wishes to draw a parallel between those descriptors and itself, ICI will accede to Saba’s wishes. 

 

Section 4. Independent Directors Are the Primary Tool Identified by Congress and the 

SEC to Provide Oversight of Management 

As noted in ICI’s Second Letter, the argument that activism is the only check against discounts 

neglects the large body of CEF research seeking to explain discounts.29 It also neglects the role 

of independent directors and boards, who as part of their oversight responsibility, monitor 

discounts and engage with management as to how to assess and support listed CEF market 

trading prices. Director independence requirements, in addition to itemized instances of 

shareholder votes for directors and governance and policy changes, were the shareholder 

protections that Congress settled on when drafting and enacting the 1940 Act.30 A requirement 

that investment companies hold annual meetings was consciously debated in Congressional 

hearings and was not included in the adopted text of the 1940 Act. 

In Saba’s Letter, Saba provides several instances of independent boards addressing discounts and 

doing what is best for all shareholders—not just what benefits hedge fund raiders. Saba notes 

several boards that pursued liquidations, discount management programs, and/or share buyback 

programs on their own volition.31 Independent directors are the check Congress intended to 

ensure oversight of management and not externally self-interested predatory activists that seek to 

gain benefits for themselves and not for shareholders as a whole. We thank Saba for providing 

these various examples, which demonstrate that annual meetings for listed CEFs are not needed 

as independent directors will continue to provide the oversight on potential discounts and 

management underperformance that Congress intended. 

Section 5. Review of Academic Literature Reveals Mixed Evidence on Benefits of 

Activism 

Jackson’s Letter argues that ICI’s Letters on predatory activism have ignored 40 years of 

academic evidence on CEFs. While ICI’s Letters have certainly relied importantly on data from, 

and conversations with, industry participants, providing industry information to regulators is 

appropriate because industry participants have access to data and institutional knowledge that 

academics may not have. We are confident that Jackson, as a former SEC Commissioner, 

understands the importance to the SEC of deep industry knowledge when considering regulatory 

changes. 

29 For a fulsome literature survey covering academic research of CEFs through 2012, see Martin Cherkes, Closed-

End Funds: A Survey, Annual Review of Financial Economics, Vol. 4, Issue 1 at 431–45 (Oct. 2012). 

30 See Section 3 of ICI’s First Letter. 

31 Saba Letter at 4–5 (noting that boards for CEFs managed by Goldman Sachs Asset Management, Adams Funds, 

BlackRock, Deutsche, and numerous others have implemented these programs on their own volition). 
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However, we agree with Jackson that in reaching a finding about the Exchange Proposals, the 

SEC should examine academic research on CEFs, and we have never said otherwise. Indeed, past 

ICI submissions to the SEC on predatory activism have cited numerous relevant academic 

articles.32 To that end, we highlight and analyze in this Section a select number33 of recent 

academic articles on CEFs to respond to Jackson’s claim, including (i) a recently coauthored 

article by Jackson himself, (ii) two academic articles cited in Jackson’s Letter, (iii) a comment 

letter submitted by the Working Group on Market Efficiency and Investor Protection in Closed-

End Funds (“Economists’ Letter”),34 (iv) a CEF literature survey,35 and (v) a recent academic 

article that draws parallels between hedge funds and CEFs.  

Our conclusion—which is contrary to Jackson’s claim that 40 years of academic research 

consistently support his assertions—is that the academic evidence on activism and whether 

takeover defenses harm CEF shareholders is, at best, mixed. For example, a close reading of a 

recent CEF paper that Jackson cites as supporting his view that takeover defenses harm fund 

shareholders in fact provides no such evidence. In short, we challenge Jackson’s view that the 

academic literature consistently provides support for his assertions that takeover defenses are 

harmful, and activists’ attacks are beneficial to CEF shareholders in general.  

One key reason is that it matters who the shareholder is and what he or she is trying to achieve.  

While takeover defenses could harm some shareholders (in particular, a small number of hedge 

fund activists seeking to make windfall profits from attacking CEFs), they can protect other 

shareholders, notably the large number long-term retail investors who may have chosen a CEF 

for the benefits of leverage, higher returns offered by illiquid assets, and/or the substantial yields 

that can be had by purchasing fund shares at a (potentially deep) discount—all features long-term 

shareholders could lose in the event of a hedge fund takeover.  

Another key reason is that studies on takeover defenses have not convincingly differentiated 

correlation from causation. For instance, one of the articles Jackson cites claims that takeover 

defenses cause CEFs to have high fees and director compensation. But, as we show below, the 

claims in that paper go beyond what the statistics support.  

32 For example, in ICI’s March 2020 submission to the SEC on recommendations regarding the availability of CEF 

takeover defenses, ICI cited nine academic articles about CEFs. See ICI, Recommendations Regarding the 

Availability of Closed-End Fund Takeover Defenses (March 2020), available at https://www.ici.org/doc-

server/pdf%3A20_ltr_cef.pdf.  

33 We are skeptical that individually reviewing every academic article on CEFs produced over the past 40 years 

would be helpful to the SEC, and we suspect that Jackson himself is not really advocating for that. Some articles use 

data that is more than 30 to 40 years old. Laws, regulations, institutions, and circumstances (as well as the increased 

concentration of activism to just a few predatory activists) have changed in the past 10 to 15 years. For more 

information, see ICI, Closed-End Fund Activism (2024), available at www.ici.org/system/files/2024-05/cef-

activism.pdf. 

34 Letter from Working Group on Market Efficiency and Investor Protection in Closed-End Funds to Vanessa 

Countryman, Secretary, SEC (July 30, 2024), available at www.sec.gov/comments/sr-cboebzx-2024-

055/srcboebzx2024055-498555-1461502.pdf.  

35 See Cherkes, supra note 29; also ICI’s First Letter at n.71. 

https://www.ici.org/doc-server/pdf%3A20_ltr_cef.pdf
https://www.ici.org/doc-server/pdf%3A20_ltr_cef.pdf
https://www.ici.org/system/files/2024-05/cef-activism.pdf
https://www.ici.org/system/files/2024-05/cef-activism.pdf
http://www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-498555-1461502.pdf
http://www.sec.gov/comments/sr-cboebzx-2024-055/srcboebzx2024055-498555-1461502.pdf
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Finally, as also discussed below, more recent academic articles—written in the past 10 to 15 

years or so—have produced theoretical models that help explain why CEFs may rationally have 

discounts that investors may understand and accept.  

Section 5.1. Jackson’s Coauthored Article, The Value of Takeover Defenses: Evidence 

from Exogenous Shocks to Closed-End Mutual Funds 

 

Among the academic literature we have previously cited is an article coauthored by Jackson.36 

He and his coauthors suggest a number of reasons why a CEF might rationally adopt takeover 

defenses, including to protect long-term shareholders from the possibility that an attacking hedge 

fund might force the fund to liquidate its assets at fire sale prices.37 In our view, his coauthored 

paper provides compelling evidence that takeover defenses benefit CEF shareholders.  

 

The paper does this by using a novel approach to assess “causal inference.” As the authors put it, 

“a firm’s decision to adopt a takeover defense is generally endogenous … If a firm adopts a 

takeover defense and the firm’s performance subsequently declines, we cannot say whether the 

decline is a response to the takeover defense, or whether the takeover defense is a response to an 

expected decline (in price or performance).” 

 

The paper, citing another academic study,38 states that what is needed to draw causal conclusions 

about the effects of takeover defenses is an “exogenous change to the law of takeover defenses.” 

The Jackson coauthored paper finds such a change in four “events”—two court decisions and 

two SEC actions (“interventions”)—between 2004 and 2010. In our view, these four events are 

credibly exogenous shocks on which to base causal inference. This is key because, as we discuss 

36 See Martijn Cremers, Robert J. Jackson Jr., and John Morley, The Value of Takeover Defenses: Evidence from 

Exogenous Shocks to Closed-End Mutual Funds (Sept. 27, 2016)

. For a presentation 

summarizing this paper, see also www.ecgi.global/the-value-of-takeover-defenses. To ensure that the Cremers et al. 

paper forms part of the public record, we have attached it at the end of our submission. 

37 Cremers et al., supra note 36, note a number of reasons why a CEF might adopt a takeover defense. These include 

the view sometimes cited in the literature that fund directors and the fund’s adviser may wish to avoid a hostile 

takeover purely for self-serving reasons (e.g., preserving their jobs despite poor performance). On the other hand, 

they point out that takeover defenses may benefit shareholders by: (a) ensuring to shareholders that the fund’s 

directors and adviser will maintain a specific investment strategy; (b) protecting shareholders from being forced to 

liquidate the fund’s assets at fire sale prices; and (c) avoiding income tax liabilities that a forced liquidation might 

impose on fund shareholders. Footnote 13 in their paper deserves special notice. It states that “an activist seeking to 

open-end a CEF can profit even where a fire sale … results from open-ending so long as the fund’s NAV after [the] 

fire sale exceeds the acquisition price of the activist’s stake. Particularly given the significant gap between the price 

of the CEF shares and the fund’s NAV, causing a fire sale can be a profitable strategy for the activist, even though 

those profits would come at the expense of other shareholders [emphasis added].” 

38 See Emiliano Catan and Marcel Kahan, The Law and Finance of Antitakeover Statutes, Stanford Law Review, 

Vol. 68 at 629–680 (March 2016). Cremers et al., supra note 36, state that Catan and Kahan have “recently shown in 

an extensive literature review spanning decades of published research that … the existing empirical work on 

takeover defenses has drawn its causal inferences improperly [emphasis added]. What we need in order to draw 

causal conclusions … is a change in the law of takeover defenses,” which is precisely the approach that the Jackson 

coauthored paper subsequently adopts, and plausibly so in our view.  

https://www.ecgi.global/sites/default/files/The%20Value%20of%20Takeover%20Defenses.pdf
https://www.ecgi.global/the-value-of-takeover-defenses
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below, academic studies concerning the welfare implications of CEF takeover defenses have not 

always treated correlation and causation so carefully and convincingly.  

 

Using this convincing approach to casual inference, this paper conducts an event study that finds:  

 

“strikingly consistent evidence that [the court’s validation of the legality of] 

takeover defenses had a positive effect on CEF share prices, and that the SEC’s 

[subsequent] interventions, which returned takeover defenses to their previous 

illegal status, had a negative effect [on CEF share prices].” 

 

Based on this finding, the authors conclude that CEF shareholders value (i.e., benefit from) 

takeover defenses. 

Section 5.2. Bradley, Brav, Goldstein, and Jiang (2010), Activist Arbitrage: A Study of 

Open-Ending Attempts of Closed-End Funds 

The Jackson Letter cites an article by Bradley et al. (2010) as supporting evidence that the 

benefits of activism are well-documented in the literature.39 The Bradley Paper, however, 

provides no such evidence. It draws no conclusions about the merits of activism or the harms or 

benefits of takeovers or takeover defenses. The Bradley Paper sticks to positive statements about 

its results and almost studiously avoids drawing any normative conclusions.  

The Bradley Paper concludes that “[o]pen-ending attempts have a substantial effect on discounts, 

reducing them on average to half their original level.”40 That is a positive statement of the 

paper’s findings. 

The Jackson Letter turns the positive findings in the Bradley Paper into the normative 

assumption that reducing the discount by attacking a fund must be beneficial (e.g., by stating that 

“the benefits [emphasis added] of CEF activism have been documented for decades”). We see 

nothing in the Bradley Paper that would support that leap from a positive to a normative 

conclusion. 

Instead, the Jackson Letter (and that of the Economists’ Letter it cites) simply assumes that an 

attack that “open-ends” a CEF benefits all shareholders. There is little doubt that activists would 

benefit (otherwise they wouldn’t attack CEFs in the first place). But many retail investors would 

no doubt be harmed. Many retail investors likely buy CEF shares at a deep discount to earn a 

high yield to provide or supplement retirement income and/or the potential higher rates of return 

associated with illiquid assets and leverage.41 If a fund is attacked and open-ended, retail 

39 See Michael Bradley, Alon Brav, Itay Goldstein, and Wei Jiang, Activist Arbitrage: A Study of Open-Ending 

Attempts of Closed-End Funds, Journal of Financial Economics, Vol. 95, Issue 1 at 1-29 (Jan. 2010) (the “Bradley 

Paper”).  

40 See Jackson Letter at 10.  

41 Indeed, as we noted in ICI’s Second Letter at 4, “among an estimated 3.6 million households owning CEFs in 

2024, eight out of 10 are glad they reinvest dividends when a CEF they own is trading at a discount, and seven out 
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shareholders are apt to lose those benefits.42 Moreover, potential new CEF retail shareholders 

would no longer have the opportunity to access these benefits at deeply discounted market 

prices. The Bradley Paper does not consider these issues.  

In short, the Bradley Paper neither provides any evidence that takeovers are beneficial to all or 

even many shareholders, nor does it make any such claim. The SEC should work on the 

presumption that such attacks will benefit some large shareholders (i.e., hedge fund activists) and 

harm many small retail investors. 

Finally, the Bradley paper undermines the assertion in the Jackson and Economists’ Letters that 

four decades of research on CEFs consistently find that activists’ attacks benefit fund investors. 

For example, a common theme in the earlier literature is the view that attacks can be beneficial 

because they can remove highly paid and entrenched managers who tolerate poor performance. 

However, the Bradley Paper reports that “although high fees may point to bad governance … we 

find that high fee funds are overall less susceptible to attacks [emphasis added].” In other words, 

the evidence in the Bradley paper is that high fees are in fact not a reason activists attack CEFs. 

That paper also finds little to no evidence that poor fund returns motivate activists’ attacks.43 

This is contrary to activists’ suggestions that they are trying to help shareholders’ whose funds 

they say have high fees and/or have underperformed.44 

Results in four decades of academic research may thus be less consistent than the Jackson and 

Economists’ Letters let on. 

of 10 households consider buying more shares.” See also ICI’s Second Letter at n.25 (“[r]etail investors value CEFs’ 

access to less-liquid investments and use of leverage to enhance income distributions. Before purchasing their most 

recent CEFs, seven out of 10 CEF-owning households thought the ability to enhance performance by using leverage 

was important and six out of 10 thought the ability to hold less-liquid assets was important.”). 

42 In theory, those shareholders could take their payouts and go shopping for other remaining CEFs. As a practical 

matter, that takes work. Moreover, even if they identify an alternative CEF in which to place their assets, the 

alternative fund may not have the characteristics they desired from their previous CEF. This problem is likely to be 

exacerbated if hedge fund activists continue to attack and dismantle or radically change CEFs, thus limiting 

investors’ future choice set. 

43 See Bradley Paper, supra note 39, at 12–13. 

44 The apparent disconnect between the findings in the Bradley Paper and activists’ claims likely stems from the fact 

that in the literature “performance” is virtually always measured by a fund’s return but activists seem to equate 

“fund performance” with “fund discount.” For example, the Economists’ Letter at 4 argues that “shareholders can 

hold management and the board of poorly performing CEFs (i.e., those that trade at a substantial discount) 

accountable” [emphasis added] by open-ending the CEF. The concepts of “fund performance” (as normally 

measured by fund return) and “fund discount” are quite different, as are their implications for shareholder welfare. 

Consider a CEF that has a discount (perhaps sizable) that is constant over time. Also, suppose the CEF earns a 

constant rate of return of, say, 20% per year (in other words, its market price and NAV are both rising at 20% per 

year) and it does so without reducing the fund’s assets (e.g., it does not use a managed discount plan to return capital 

to shareholders). It is an open question—that economists are ill-suited to answer—of whether a shareholder would 

prefer to see this fund open-ended and earn the one-time discount or see the fund remain closed and thus continue to 

earn the shareholder 20% per annum going forward. 
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Section 5.3. Souther (2016), The Effects of Takeover Defenses: Evidence from Closed-

End Funds 

The Jackson Letter (as well as the Economists’ Letter) cites the academic article by Matthew 

Souther as further supporting the case against the Exchange Proposals.45 Jackson indicates that 

Souther (2016) documents that “CEF takeover defenses are associated [emphasis added] with 

‘higher expense ratios, director compensation levels, and managerial advisor fees,’ such that 

takeover defenses allow CEF insiders to ‘extract benefits from [CEF] shareholders.’”46  

Souther does indeed find this association (note that “association” is just another way to say 

correlation). But he takes that correlation to mean that takeover defenses cause bad outcomes for 

fund shareholders. For example, Souther claims that: 

“This study shows that takeover defenses decrease firm value and shield executives 

from activists, allowing them to extract benefits from shareholders…. Directors and 

managers use takeover defenses to protect [their] higher levels of compensation … 

expense ratios, director compensation levels, and managerial advisory fees are all 

higher when greater numbers of takeover defenses are used.” 

For a number of reasons, these statements claim too much.  

First, there is nothing in Souther’s analysis that lets him conclude that higher fund fees and 

directors’ compensation were caused by takeover defenses (nor is there anything to warrant the 

leap to the statement that directors install takeover defenses to protect their compensation levels). 

That would have required him to show that causality runs from directors installing takeover 

defenses to causing higher compensation levels. That in turn would have required him to use 

techniques such as instrumental variables, difference-in-difference approaches, theoretically 

plausible restrictions, or plausibly exogenous shocks (such as Jackson and his coauthors used in 

their paper) to make the case that one event is causing another. Souther’s paper does none of 

these. In other words, although Souther finds an association (correlation) between takeover 

defenses and fund fees and director compensation, it is unclear which is causing which or 

whether both result from a third and alternative influence. 

Second, there is an alternative and more benign hypothesis that can explain Souther’s 

correlation. A CEF may have higher expense ratios, director compensation, and managerial fees 

because it has a portfolio that is less liquid, follows more complicated investment strategies, has 

higher leverage, requires more sophisticated or intensive management or oversight, and thus 

requires takeover defenses that allow these investment strategies to play out over the long term.47 

45 See Matthew E. Souther, The Effects of Takeover Defenses: Evidence from Closed-End Funds, Journal of 

Financial Economics, Vol. 119, Issue 2 at 420–440 (February 2016).  

46 See Jackson Letter at 10.  

47 This alternative hypothesis is “observationally equivalent” with the hypothesis that takeover defenses negatively 

affect shareholder value. In the jargon of economics, this means the two competing hypotheses are consistent with 

the data and additional information is needed to judge which, if either, of the two competing hypotheses is more 

likely correct. Souther’s paper does not have that. 
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Although he does not test for this, Souther himself recognizes it is a possibility: “Perhaps higher 

compensation levels go to higher-quality managerial teams, who are then performing more 

complex, long-term tasks that require additional protection.”48 

Third, the results in Souther’s paper are quite small economically. For example, he reports that 

adding a takeover defense is associated with additional director compensation of $1,175 and 

advisory fees that are, on average, 2 basis points higher.49 On the 2 basis points, he fails to 

mention that an increase in an advisory fee would require a shareholder vote, challenging the 

assertion that a takeover defense would cause a higher fee. 

Fourth, Souther’s text seems to invite readers to assume CEF shareholders are locked in with no 

way to respond to poor performance or bad fund management. CEF shareholders can of course 

always express their displeasure by voting with their feet—selling their shares on the open 

market—just as they can with traditional listed stocks.  

In short, the SEC may wish to understand and refer to the associations documented in the 

Souther paper, but it should not take those results as evidence that the Exchange Proposals would 

harm CEF shareholders. 

Section 5.4. Economists’ Letter from Working Group on Market Efficiency and Investor 

Protection in Closed-End Funds 

The Jackson Letter also cites to the Economists’ Letter, a submission to the SEC by a group of 

six economists and lawyers. According to the Economists’ Letter, the Exchange Proposals would 

harm the three elements of the SEC’s mission to (i) protect fund shareholders, (ii) maintain and 

promote efficient capital markets, and (iii) foster capital formation. The Economists’ Letter 

argues that “[b]ased on four decades of research on CEFs, we conclude that the Exchange 

Proposal[s]—as currently drafted—would have significant negative consequences for the CEF 

market and CEF investors.” 

We disagree with the economists’ assertion that the academic evidence is clear that the Exchange 

Proposals would harm the elements of the SEC’s mission.  

Protecting Shareholders 

It is certainly the SEC’s mission to protect shareholders. However, the Economists’ Letter seems 

to presume that all of a fund’s shareholders will benefit from an attack that reduces the fund’s 

discount. Indeed, they seem puzzled that open-ending a CEF at “near NAV” could possibly 

48 Souther, supra note 45, at 438. 

49 Id. at 437. Close readers of Souther’s paper might argue that the additional compensation of $1,175 and 2 basis 

point advisory fees represent figures per each additional takeover defense as Souther considers nine possible 

takeover defenses. Thus, these totals could arguably be nine times higher. In fact, however, Souther finds that only 

one of his nine takeover defenses is statistically significant. So, statistically speaking, $1,175 and 2 basis points are 

the maximum possible effects. 
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cause harm to any shareholder.50 But this ignores the possibility that a takeover could result in 

the fund selling assets at fire sale prices or significantly altering its investment strategy to the 

potential detriment of retail shareholders. The SEC must carefully assess the potential benefits of 

takeovers to all shareholders, not just some shareholders. That is a matter of fairness, which is 

also part of the SEC’s mission.  

The Economists’ Letter argues that “the [Exchange Proposals] can be viewed as akin to … a 

takeover defense … the economics of which are well-documented and straightforwardly harmful 

to investors [emphasis added].”51 As proof, the Economists’ Letter cites to the Souther paper. 

However, as discussed above, statistical and economic concerns regarding the conclusions in the 

Souther paper mean that it cannot be read as showing that takeover defenses harm retail 

shareholders.  

Promoting Efficient Capital Markets  

The Economists’ Letter suggests, more or less explicitly, that hedge fund activists must have free 

rein to attack CEFs in order to ensure efficient capital markets. This is a peculiar chain of logic. 

To be more precise, the putative chain of logic is this: (i) CEF discounts are inconsistent with a 

frictionless market; and (ii) the discount cannot be arbitraged away because shareholders cannot 

redeem at NAV; therefore (iii) shareholders (i.e., activists) must be free to attempt to force the 

CEF to liquidate or open-end itself; otherwise (iv) CEFs will not trade in an efficient market.  

This logic faces difficulties, however.  

First, CEFs, like hedge funds, often have portfolio holdings that are illiquid and hence have high 

liquidity costs. High liquidity cost is a market friction. Even if a hedge fund activist successfully 

attacks and open-ends a CEF, the CEF’s underlying holdings, once disposed of, will still be 

illiquid. Thus, the attack does not and cannot remove the frictions that characterize CEFs’ 

underlying holdings.  

Second, activists’ continued attacks on CEFs will eventually make the CEF market frictionless, 

but only in a trivial way. If fund advisers and boards lose confidence that they can carry out their 

CEFs’ long-term strategies, the CEF market is likely to disappear over time. With that, CEF 

discounts by definition would be eliminated.  

Third, the logic of the Economists’ Letter, if taken seriously, must apply to hedge funds 

themselves. Like CEFs, hedge funds often hold illiquid assets, may pursue complex strategies 

that are inappropriate for, or impossible to operate in, an open-end framework, may have 

minimal liquidity, and may use leverage. Moreover, recent academic evidence suggests that 

50 See Economists’ Letter at 4 (“What is puzzling … is the claim that elimination of the CEF discount … causes 

investors significant harm.”). 

51 See Economists’ Letter at 5. 
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hedge funds, like CEFs, can embody sizable discounts of market prices to NAV.52 Hedge funds, 

like CEFs, often use defense-like frictions to lock up investor capital (e.g., lock-up periods).53 

Adopting such frictions is necessary if hedge funds are to provide much needed long-term capital 

to risky enterprises. But, by the logic of the Economists’ Letter, hedge funds’ use of defense-like 

frictions thwarts efficient capital markets, which might suggest the SEC should consider 

requiring activist hedge funds to open-end themselves. Such a policy action would of course be 

absurd, because hedge funds, like CEFs, are an important part of capital markets. But, like CEFs, 

hedge funds may find defense-like frictions are needed if their investment propositions are to 

play out over time to the benefit of their investors. 

Capital Formation  

The Economists’ Letter argues that the Exchange Proposals, if adopted, would harm capital 

formation.54 This supposed chain of logic here is that: (i) the Exchange Proposals would make it 

harder for activists to attack CEFs and their discounts; (ii) this would impede market efficiency; 

which (iii) would in turn harm capital formation. The Economists’ Letter provides no evidence 

that this is a valid chain of logic.  

But even if one were to assume (i) and (ii) were true, (iii) does not follow. Suppose an attack on 

a CEF is successful and the CEF is liquidated. That does not create capital. The capital will 

either flow to other capital or money market instruments and/or be paid out as compensation to 

hedge fund activists (in the latter case, it could well end up as consumption, such as of high-

ticket items like ski chalets, yachts, and vintage wines). Either way, no new capital is formed. 

The attack simply redirects the capital from the CEF to somewhere else.55 

Moreover, conversations with fund providers suggest that activists’ attacks, left unfettered, will 

cause the demise of CEFs. This means retail shareholders will lose an important investment 

vehicle that could give them exposure to, and provide capital for, private markets and less liquid 

asset classes generally. Closing off this option to retail investors is likely to harm, not help, 

capital formation. 

52 See Tarun Ramadorai, The Secondary Market for Hedge Funds and the Closed Hedge Fund Premium, Journal of 

Finance, Vol. 62, No. 2 at 479–512 (April 2012). See also the online appendix to that paper.  

53 See SEC – Office of Investor Education and Advocacy, Investor Bulletin: Hedge Funds (Oct. 2012), available at 

https://www.sec.gov/files/ib_hedgefunds.pdf.  

54 See Economists’ Letter at 6. 

55 Activists’ would argue that they are releasing underperforming capital to be deployed to more productive uses, 

thus boosting capital formation. However, this is just an assertion lacking evidence. And such evidence would be 

hard to come by. One would have to track for some time the uses of, and returns on, the capital that flows out of the 

CEF. 

https://www.tarunramadorai.com/TarunPapers/SecondaryMarketOnlineAppendix.pdf
https://www.sec.gov/files/ib_hedgefunds.pdf


 

Ms. Vanessa Countryman 

January 24, 2025 

Page 19 of 22 
 

Section 5.5. Cherkes (2012), Closed-End Funds: A Survey 

Cherkes (2012) provides an excellent survey of the literature on CEFs dating as far back as 1951, 

thus covering almost eight decades of work.56 He makes a number of points the SEC should note.  

Perhaps most significantly, he indicates that despite a very long history of academic research, 

areas of the academic literature on CEFs remain mixed. In particular, although academics have 

advanced a range of theories for the existence of discounts in CEFs—investor sentiment, tax 

effects, the provision of liquidity services, the provision of leverage, market segmentation, 

calculation of NAV—no consensus has been reached. Thus, the academic literature on CEFs is 

by no means as consistent as the Jackson and Economists’ Letters seem to suggest.  

This is important because activists seem to assume there can be no rational reason for the 

existence of CEF discounts. In fact, some articles have argued for, and provided evidence of, a 

key reason as to why discounts exist: they provide liquidity transformation, “transforming 

illiquid assets into liquid securities to facilitate small investors.”57 In other words, CEFs provide 

a valuable service to small investors looking to access more illiquid investments.58 Indeed, 

Cherkes (2012), citing his work with others,59 states that “the higher liquidity of CEF shares 

(when compared with their holdings) is a design feature [emphasis added], in particular, that 

CEF’s transform the liquidity of their holdings as [a] value-adding service.”60 By this measure, 

CEFs could embody a substantial discount and yet be very attractive to retail investors.  

Cherkes (2012) also notes the importance of leverage in explaining CEF discounts. Academic 

evidence has it that increases in short-term interest rates are associated with higher CEF 

discounts. This implies that monetary policy, not managerial competence, is responsible for the 

widening over the business cycle of CEF discounts.61 

Finally, Cherkes (2012) states: 

“It is my belief that CEFs are here to stay and that new waves will continue to arrive 

because CEFs are an important organizational form; they will be utilized when 

56 See Cherkes, supra note 29.  

57 Id. at 436. 

58 For support, Cherkes, supra note 29, cites Datar (2001) as suggesting that “discounts are observed if a fund is less 

liquid than the assets in its portfolio [and that] both Datar (2001) and Deli and Varma (2002) utilize several liquidity 

measures and verify that discounts are sensitive to the liquidity of CEF shares.” See Vinay Datar, Impact of Liquidity 

on Premia/Discounts in Closed-End Funds, The Quarterly Review of Economics and Finance, Vol. 41, Issue 1 at 

119–135 (Spring 2001); also Daniel Deli and Raj Varma, Closed-End Versus Open-End: The Choice of 

Organizational Form, Journal of Corporate Finance, Vol. 8, Issue 1 at 1–27 (Jan. 2002). 

59 See Martin Cherkes, Jacob Sagi, and Richard Stanton, A Liquidity-Based Theory of Closed-End Funds, The 

Review of Financial Studies, Vol. 22, Issue 1 at 257–297 (Jan. 2009). 

60 Cherkes, supra note 29, at 436. 

61 Id. at 438. 
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relative liquidity is an issue, leverage (or credit) is an issue; and the need for large 

investments in human and other capital if fund management is an issue.”62 

Regrettably, Cherkes’s belief will be proved false if activists can continue to attack CEFs with 

impunity.  

Summary 

We agree with the Jackson and Economists’ Letters that the SEC should weigh the academic 

evidence thoroughly when considering the Exchange Proposals. But we also believe that if the 

experts at the SEC carefully evaluate the literature surrounding CEFs in its entirety, they will 

find it does not support the broad conclusions that Jackson and the Economists draw. In our 

view, the economic and econometric details of this literature are much more mixed and nuanced 

than those two letters suggest.  

 

* * * * 

62 Id. at 442. 
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In conclusion, in light of the demonstrated costs of annual meetings for listed CEFs in facilitating 

predatory activism, and an absence of a clear benefit of such activism for long-term retail 

shareholders, we believe that the Exchange Proposals more than satisfy the required standard that 

they “protect investors and the public interest.” We appreciate the opportunity to comment and 

urge the SEC to approve the proposed amendments. If you have any questions, please contact 

Paul G. Cellupica, General Counsel, at paul.cellupica@ici.org, Kevin Ercoline, Assistant General 

Counsel, at kevin.ercoline@ici.org, or Shelly Antoniewicz, Chief Economist, at shelly@ici.org.  

 

      

 Regards, 

 

/s/ Paul G. Cellupica 

Paul G. Cellupica 

General Counsel 

 

/s/ Kevin Ercoline 

Kevin Ercoline 

Assistant General Counsel 

 

/s/ Shelly Antoniewicz 

Shelly Antoniewicz 

Chief Economist 

 

 

 

cc: The Honorable Mark T. Uyeda, Acting Chair  

The Honorable Hester M. Peirce, Commissioner  

The Honorable Caroline A. Crenshaw, Commissioner 

David Saltiel, Acting Director, Division of Trading and Markets 

David Shillman, Associate Director, Division of Trading and Markets 

Natasha Vij Greiner, Director, Division of Investment Management 

Kaitlin Bottock, Co-Chief Counsel, Division of Investment Management 

Patrick Troy, Associate General Counsel, NYSE 

Sarah Tadtman, Senior Counsel, CBOE 
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