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Letter from the Investment Company Institute

July 27, 2026

Ms. Vanessa Countryman

Secretary

Securities and Exchange Commission
100 F Street NE

Washington, DC 20549-1091

Re: Registered Offering Reform
Dear Ms. Countryman:

The Investment Company Institute' writes in response to the Securities and Exchange
Commission’s (SEC or Commission) proposed rulemaking, Registered Offering Reform.? ICI
commends the Commission and its staff for undertaking a comprehensive review of the public
offering framework, which has accumulated numerous additions and modifications over the
past two decades without a corresponding assessment of whether those requirements remain
necessary or effective, or are appropriately tailored. If adopted, the Proposal would modernize
and strengthen the registered offering framework and hopefully make public offerings more
attractive to issuers.

Although maintenance rarely receives the attention accorded to new projects, it is essential to
the long-term functioning of any system. If this Proposal, in tandem with the Commission’s
Enhancement of Emerging Growth Company Accommodations and Simplification of Filer
Status for Reporting Companies,? is viewed as the most significant package of reforms to
registered offerings in over twenty years, it is not because it is radical in nature but because it
addresses twenty years of long-standing inefficiencies and inconsistencies that have been

" The Investment Company Institute (ICl) is the leading association representing the asset management industry
in service of individual investors. ICI’'s members include mutual funds, exchange-traded funds (ETFs), closed-end
funds, and unit investment trusts (UITs) in the United States, and UCITS and similar funds offered to investors in
other jurisdictions. Its members manage $47.7 trillion invested in funds registered under the US Investment
Company Act of 1940, serving more than 125 million investors. Members manage an additional $10.8 trillion in
regulated fund assets managed outside the United States. ICI also represents its members in their capacity as
investment advisers to collective investment trusts (CITs) and retail separately managed accounts (SMAs). ICI
Associate Members include service providers to member firms and CIT trust companies. ICI has offices in
Washington DC, Brussels, and London.

2 Securities Act Release No. 11418 (May 19, 2026) (“Proposal”).

3 Securities Act Release No. 11419 (May 19, 2026) (“Filer Status Proposal,” and together with the Proposal, the
“proposals”).
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overlooked. ICI appreciates the Commission’s careful attention to these issues and supports
the Proposal’s targeted efforts to streamline the registration process and encourage greater
use of public offerings.

As we have stated in other recent comment letters,* ICI strongly supports the Commission’s
goals of reducing unnecessary regulatory burdens on reporting companies and encouraging
more companies to go public. The proposed public offering reforms impact ICI’'s members both
as investors in public companies and as issuers of business development companies (BDCs)
and closed-end funds (CEFs). As investors, regulated funds® greatly value and depend upon
thriving public markets. As issuers, BDCs and CEFs support clear, appropriately tailored
requirements for public offerings. In this capacity, ICI particularly supports the Commission’s
efforts to fix long-held frustrations with CEF and BDC offerings, and this comment letter
primarily focuses on these reforms.

While ICI strongly supports the proposed amendments, the Commission asks several
questions regarding how the reforms could be improved. Drawing on its industry perspective
and expertise with CEFs and BDCs, IClI offers the following recommendations:

e |Cl supports preempting state registration and qualification requirements for Securities
Act of 1933 (Securities Act)-registered offerings, particularly for offerings by unlisted
BDCs.

e |Cl supports expanding shelf registration eligibility and “at-the-market” (ATM) offering
programs to CEFs and BDCs upon initial listing, as well as automatic shelf registration
after one year of trading, provided required filings are current.

e |Cl supports the proposed filing-error reforms and recommends additional targeted
changes to reduce unnecessary technical fault lines.

e ICl recommends not only maintaining the ability of rule 486-eligible BDCs and CEFs to
issue debt on Short-Form N-2 for shelf registration but extending shelf registration
benefits generally to rule 486-eligible CEF and BDC issuers.

e ICl recommends expanding the incorporation and communication benefits available to
listed CEFs and BDCs to rule 486-¢ligible BDCs and CEFs.

e ICl recommends extending rule 24f-2 under the Investment Company Act of 1940
(Investment Company Act) to all regulated funds.

4 See infra note 6.

5 “Regulated funds,” for the purposes of this letter, means all registered investment companies and business
development companies (BDCs).
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e |Cl recommends excluding regulated funds that enter into settlements for non-scienter
disclosure violations from “ineligible issuer” status.

e To further reform the offering framework and better encourage new issuances, ICI
recommends additional reforms for regulated funds, including confidential registration
statement filings, targeted Form N-2 amendments, reforms to better expand ATM
offering programs, and series trust availability.

e |Cl supports the ability of non-variable annuities (i.e. registered index-linked annuities
(RILAs) and registered market value adjustment annuities (MVAs)) to rely on rule 482
under the Securities Act for advertising.

ICI Supports the SEC’s Efforts to Encourage the Growth of Public Markets

As we have previously stated,® we strongly support the Commission’s goal of encouraging
more companies to go public and to do so earlier in their lifecycles. Thriving public markets are
critically important to companies wishing to raise money to grow and innovate. Broader public
markets also support competition, liquidity, and price discovery. Regulated funds, as a key
source of capital for public companies, value robust public markets because they provide a
large and expanding universe of accessible investment opportunities. At year-end 2025,
regulated funds held 33% of outstanding US corporate equity,’ reflecting the importance of
public markets to asset managers and the regulated fund industry, and vice versa.

We applaud the Commission for seeking to reform the public company offering framework and
reviewing public company disclosure requirements in this and other recent proposals.? In
connection with its three-part mission, the Commission should periodically review, modernize,
streamline, and enhance all its existing rules and forms. The Proposal, in tandem with the
companion Filer Status Proposal, are great examples of this important public service. We
commend the Commission for seeking to facilitate capital formation by reducing unnecessary
regulatory burdens on public companies, while maintaining important investor protections.

6 Letter from Eric J. Pan, President & CEO, and Paul G. Cellupica, General Counsel, ICI to Vanessa A.
Countryman, Secretary, SEC, Semiannual Reporting (July 6, 2026), available at
https://www.ici.org/sites/default/files/2026-07/26-cl-sec-semiannual-reporting-proposal.pdf; Letter from Paul G.
Cellupica, General Counsel, and Erica Evans, Assistant General Counsel, ICl, Enhancement of Emerging Growth
Company Accommodations and Simplification of Filer Status for Reporting Companies (July 20, 2026), available
at https://www.ici.org/sites/default/files/2026-07/26-cl-sec-filer-status-proposal.pdf.

7 See ICl, 2026 Investment Company Fact Book: A Review of Trends and Activities in the Investment Company
Industry, at 17, available at www.icifactbook.org.

8 See Filer Status Proposal and Semiannual Reporting, Securities Act Release No. 11414, 91 Fed. Reg. 24968
(May 7, 2026), available at https://www.govinfo.gov/content/pkg/FR-2026-05-07/pdf/2026-09095.pdf.
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ICI Supports Preemption of State Registration and Qualification for BDC
Offerings Registered Under the Securities Act

State registration has become a costly and time-consuming impediment to bringing Securities
Act-registered, unlisted BDCs to market because these BDCs must register in every state, the
District of Columbia, and other U.S. jurisdictions. The National Securities Markets
Improvement Act of 1996° (NSMIA) preempted state registration for public offerings of
exchange listed securities and registered investment companies, as well as private offerings
and “sales to qualified purchasers.” Unlisted BDCs, however, are not exchange listed and do
not fall within the registered investment company exemption as they are, by statutory
definition, closed-end companies that elect to be regulated under the Investment Company Act
(i.e., a “regulated” fund and not a “registered” fund). Given that in 1996 all existing BDCs were
listed, this distinction appeared immaterial and thus did not factor in Congress’s drafting.'® But,
with the creation of unlisted BDCs in 2009, this drafting quirk has become very costly and
significant.

The same policy concerns Congress sought to address through NSMIA currently apply to
unlisted BDCs. According to anecdotal information from ICl members, for Securities Act-
registered unlisted BDCs, registration and qualification in more than 50 U.S. jurisdictions has
substantially increased costs and time to market by 300% as compared to launching a BDC
not subject to state registration and qualification, such as a BDC offering shares via a private
placement. These burdens are compounded when state regulators provide comments that
conflict with—or directly contradict—comments from other state regulators or the SEC. Some
states also impose requirements that are inconsistent with federal law and SEC regulations,
such as investment limitations, state accreditation standards, annual meeting requirements,

9 National Securities Markets Improvement Act of 1996, Pub. L. 104-290, 110 Stat. 3416 (Oct. 11, 1996), available at
https://www.congress.gov/104/plaws/publ290/PLAW-104publ290.pdf.

0 The first unlisted BDC, although registered in 2008, did not admit its first public investors as shareholders until
2009. FS Investment Corporation, 8-K (Jan. 6, 2009), available at
https://www.sec.gov/Archives/edgar/data/1422183/000119312509001874/d8k.htm.

" Members have told ICI that it can cost approximately $500,000 and take six months to bring a private BDC to
market, whereas a registered unlisted BDC often costs over $1.5 million and takes over 18 months to get to
market given the effort to resolve conflicting state comments. Further, these costs have increased significantly in
recent years. As recently as the Commission’s 2015 Regulation A adopting release, state registration and
qualification requirements were estimated to cost $50,000 to $70,000 in filing fees and $80,000 to $100,000 in
legal fees, at least for Regulation A offerings, which is a multiple less than current costs for unlisted BDC state
registration and qualification. See Amendments for Small and Additional Issues Exemptions under the Securities
Act (Regulation A), 80 Fed. Reg. 21806, 21886 (April 20, 2015), available at
https://www.govinfo.gov/content/pka/FR-2015-04-20/pdf/2015-07305.pdf. In other contexts, the government has
additionally acknowledged state registration and qualification burdens as a limiting factor on issuers’ use of certain
registration paths. See U.S. Gov’'t Accountability Off., GAO-12-839 (July 2012), available at
https://www.gao.gov/assets/gao-12-839.pdf.
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and limitations relating to independent trustee insurance.'? These requirements recreate the
dual-regulatory structure that NSMIA was designed to address and have led some sponsors to
launch private BDCs that have state registration and qualification preemption rather than
pursue registered offerings. This outcome is inconsistent with congressional intent,'3 the recent
Executive Order regarding retail access to alternative assets,'* and the Commission’s stated
capital formation priorities. '

2. 0On September 7, 2025, to be effective January 1, 2026, the North American Securities Administrators
Association (NASAA) adopted a statement of policy, to be implemented by individual states, regarding real estate
investment trusts (REITs) that also impacted unlisted BDCs. See NASAA Statement of Policy Regarding Real
Estate Investment Trusts (Sept. 7, 2025), available at https://www.nasaa.org/wp-
content/uploads/2025/09/NASAA-REIT-Guidelines-SOP-As-Amended-9-7-2025.pdf. As part of these guidelines, a
person is prevented from holding more than 10% of their assets in unlisted BDCs, REITs, oil and gas programs,
equipment leasing programs, and commaodity pools, thereby limiting the exposure an investor can have to private
credit, real estate, and the other covered products. Further, the guidelines place requirements on investments in
unlisted REITs, such as accreditation standards and an annual meeting requirement, that either potentially conflict
with the “accredited investor” regime under the Securities Act or are not required by federal law, respectively. We
have been told anecdotally that some state regulators are applying these guidelines to BDCs, even though these
parts of the guidelines were only intended to apply to REITs and may conflict with the Investment Company Act.
Having states apply registration and qualification standards that directly conflict with federal law and regulations is
exactly what NSMIA was trying to end, and we urge the SEC to fulfill Congress’s intent and adopt the proposed
reform.

3 H. Report 104-622, 104th Congress, 2d Session (June 17, 1996), available at
https://www.congress.gov/committee-report/104th-congress/house-report/622/1?outputFormat=pdf (“The purpose
of this legislation is to modernize and rationalize certain important aspects of the regulatory scheme governing our
capital markets, including the respective responsibilities of Federal and State governmental authorities over the
securities markets. The legislation seeks to further advance the development of national securities markets and
eliminate the costs and burdens of duplicative and unnecessary regulation by, as a general rule, designating the
Federal government as the exclusive regulator of national offerings of securities. State governments generally
retain authority to regulate small, regional, or intrastate securities offerings, and to bring actions pursuant to State
laws and regulations prohibiting fraud and deceit, including broker-dealer sales practices abuses.”). Consistent
with this intent, Section 18(c) of the Securities Act expressly preserves state authority notwithstanding preemption
of registration and qualification requirements: states retain jurisdiction to investigate and bring enforcement
actions for fraud, deceit, or unlawful conduct by brokers or dealers; retain the ability to require the filing of
documents filed with the Commission for notice purposes and the assessment of fees; and retain the power to
suspend the offer or sale of securities within the state for failure to make a required filing.

4 Executive Order 14330, Democratizing Access to Alternative Assets for 401(k) Investors (Aug. 7, 2025),
available at https://www.whitehouse.gov/presidential-actions/2025/08/democratizing-access-to-alternative-assets-
for-401k-investors/. The Executive Order directs the SEC to “consider ways to facilitate access to investments in
alternative assets by participants in participant-directed defined-contribution retirement savings plans.” BDCs are
one of the primary retail vehicles to provide access to private credit investments. If BDCs are difficult to launch,
that inherently inhibits capital formation options providing access to private credit.

5 Paul S. Atkins, Chairman, Statement on Proposing Releases for Enhancement of Emerging Growth Company
Accommodations and Simplification of Filer Status for Reporting Companies, and Registered Offering Reform
(May 19, 2026), available at https://www.sec.gov/newsroom/speeches-statements/atkins-statement-on-proposing-
releases-for-enhancement-of-emerging-growth-company-accommodations-and-simplification-of-filer-status-for-
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ICI supports the SEC’s proposed resolution to this issue.'® Adding a new definition of “qualified
purchaser”'” under Section 18(b)(3) of the Securities Act to include any Securities Act-
registered offering would confer “covered security” status and preempt state registration and
qualification requirements. If the Commission’s goal is to encourage private BDC offerings to
enter the public market, this approach would directly advance that objective. ICl understands
that sponsors generally would prefer to launch BDCs publicly because publicly offered
products are easier to on-board onto advisory and brokerage distribution platforms. The
decision to launch privately is driven primarily by the operational costs and timeline to get
through state registration. Aligning state registration and qualification standards for unlisted
BDCs with those applicable to all other regulated funds would reduce unnecessary barriers
and further the SEC’s capital formation goals.

ICI Supports the Proposed Offering Reforms for Listed CEFs and BDCs and
Recommends Additional Reforms to Further Encourage Market
Participation

ICI supports the offering reforms proposed for listed CEFs and BDCs. The Proposal would
make two particularly important changes that would have a significant beneficial impact on
listed CEF and BDC offerings. First, the Proposal would extend the eligibility requirements for
a short-form shelf registration statement on Form N-2 (Short-Form N-2) to “ELIs,”'® thereby
allowing listed CEFs and BDCs to use shelf registration and ATM offering programs at launch
rather than waiting one year and meeting additional scale requirements. Listed CEFs and
BDCs that qualify as ELIs also would also receive benefits currently only available to Well
Known Seasoned Issuers (WKSIs), including greater flexibility with respect to pre-filing
communications, the ability to omit certain information from a base prospectus, and the ability
to pay filing fees at the time of a takedown. Second, the Proposal would extend the benefit of

reporting-companies-and-registered-offering-reform-051926 (“Today, the Commission proposed two rulemakings
that serve as the foundation for my agenda to Make IPOs Great Again.”).

6 Question 111 of the Proposal asks whether the SEC should limit preemption to certain categories of securities,
such as only equity securities. The SEC should not do that. All securities issued by registered investment
companies, whether equity securities or debt securities, including preferred shares issued by unlisted CEFs, are
preempted from state registration and qualification. ICl sees no benefit or purpose in treating BDCs differently
than other regulated funds as it relates to preemption. ICl recommends that preemption apply broadly to all
securities offered and sold in a Securities Act-registered offering, including debt securities, preferred stock, and
rights offerings, so that the benefits of preemption are not limited to a subset of an issuer’s registered securities.

7 The proposed new definition of “qualified purchaser” under Section 18(b)(3) of the Securities Act does not relate
to or affect the definition of the term “qualified purchaser” under Section 2(a)(51) of the Investment Company Act.

8 An ELI would be a CEF or BDC that meets Form S-3’s proposed registrant requirements and is exchange-
listed. Because the SEC is proposing to remove the “One-Year Seasoning” requirement and the $75 million in
public float requirement to use Form S-3, that means listed CEFs and BDCs utilizing Short-Form N-2 can launch
with a shelf registration statement and an ATM offering program in place, provided that the fund has filed all
required reports under the Securities Exchange Act of 1934 (Exchange Act) and Investment Company Act during
the preceding 12 calendar months or such shorter period that the fund has been required to file.
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automatic shelf registration to “SELIs”,'® effectively allowing listed CEFs and BDCs to use
automatic shelf registration after 12 months of trading provided all required SEC filings are
current.

Adopting these reforms would materially impact fund sponsors’ decisions regarding whether to
launch listed CEFs or BDCs. Sponsors have informed ICI that current requirements can create
a practical impediment: ATM offering programs are an efficient way to raise non-affiliate
capital, but issuers generally must first raise $75 million in non-affiliate capital before they can
use an ATM offering program. As a result, sponsors have recently favored launching unlisted
CEFs and BDCs, which may continuously offer shares. By allowing listed CEFs and BDCs to
use ATM programs at launch, the Proposal would remove a significant capital-raising barrier
and create a more operationally balanced framework.

In addition to the primary reforms, the SEC asks several questions throughout the Proposal
requesting additional information. Given ICI’s position and depth of knowledge regarding CEFs
and BDCs, ICl is using this letter to respond to those questions and provide additional
information and recommendations.

ICI Supports the Proposed Filing-Error Reforms and Recommends Additional Targeted
Changes

ICI supports the Commission’s efforts to address minor filing errors, or “foot faults,” that have
no substantive impact on investors or market participants but can significantly impair an
issuer’s ability to continue using shelf registration. A registrant should not lose access to shelf-
registration because of human administrative error or an immaterial tagging mistake,
particularly where an amended filing can promptly correct the issue. ICl therefore supports the
proposed amendments that would: (i) allow an issuer to remain eligible to use Form S-3
notwithstanding one untimely filing during the relevant lookback period, provided the filing was
made within seven calendar days of the original due date; and (ii) eliminate the Form S-3
eligibility requirements related to electronic filings and Interactive Data Files in General
Instruction 1.LA.7.

To further the intent of the proposed reforms and reduce unnecessary technical filing
impediments, and in response to question 54 of the Proposal, ICI recommends that for CEFs
and BDCs eligible to file post-effective amendments and registration statements pursuant to
rule 486 under the Securities Act (“rule 486-eligible BDCs and CEFs”) the SEC eliminate the
requirement in rule 415(a)(5) under the Securities Act to file a new registration statement every

9 An SELI is any ELI that has been subject to Exchange Act and Investment Company Act reporting requirements
for a period of at least 12 calendar months and is current on such filings.
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three years.?® Rule 486-eligible BDCs and CEFs relying on rule 415(a)(1)(ix) to register
securities update their registration statements annually through post-effective amendments.
Investors and market participants focus on these post-effective amendments filed pursuant to
rule 486 because they contain the most current information and are updated annually.
Requiring these issuers to also file a new registration statement every three years creates an
unnecessary technical filing requirement because the new registration statement contains the
same information as the post-effective amendment. This requirement also creates market
asymmetries because no other continuously offered regulated fund is subject to a similar
three-year filing obligation.?! ICI therefore recommends excluding rule 486-eligible BDCs and
CEFs from rule 415(a)(5)’s three-year registration statement filing requirement.??

ICl Recommends Not Only Maintaining the Ability of Rule 486-Eligible BDCs and CEFs
to Issue Debt Pursuant to Short-Form N-2 for Shelf Registration but Extending Shelf
Registration Benefits Generally to Such CEF and BDC Issuers

As proposed, the Proposal appears to eliminate shelf registration access for debt offerings by
rule 486-eligible BDCs and CEFs. Given that the intent of the Proposal is to expand registered
offerings, ICI does not believe this result was intended. Beyond merely returning to the status
quo, however, ICI recommends expanding shelf registration benefits to a broader range of rule
486-¢eligible BDCs and CEFs and not merely the largest players in the industry.

Currently, under Form N-2 General Instruction A.2, shelf registration for CEFs and BDCs is
available if they meet the requirements of Form S-3 General Instruction |.A, have been
registered for 12 months and timely filed, and satisfy a transaction specified in Form S-3
General Instructions I.B or I.C. Form S-3 General Instruction |.B.2 allows a registrant to
register primary non-convertible offerings that are not common equity (i.e. debt) if the registrant
has issued $1 billion in debt over the last three years or has $750 million in debt outstanding.?3

20 For clarity, if this recommendation is adopted, traditional CEFs and BDCs (i.e. listed CEFs and BDCs) ineligible
to rely on rule 486 would still be subject to rule 415(a)(5)’s requirement to file a new registration statement every
three years.

21 Interval CEFs register securities pursuant to rule 415(a)(1)(xi) and thus common share offerings are not subject
to rule 415(a)(5)’s three-year new registration statement filing requirement. See Rule 415(a)(5) (only applying to
securities registered on an automatic shelf registration and securities described in paragraphs (a)(1)(vii), (ix), and
(x)). Additionally, rule 415 does not apply to open-end management companies (i.e. ETFs, mutual funds, and
money market funds), unit investment trusts, or face amount certificate companies. See Rule 415(b).

22 Currently, very few unlisted CEFs and BDCs have automatic shelf registrations. However, if certain of ICl's
recommendations in this letter are adopted, potentially many more unlisted CEFs and BDCs could utilize
automatic shelf registration. Thus, assuming adoption of ICI's other recommendations, rule 415(a)(5)’s
requirement for a new registration statement filing every three years should not apply to rule 486-eligible CEFs
and BDCs, regardless of whether the securities were registered pursuant to rule 415(a)(1)(ix) or an automatic shelf
registration.

23 There are other debt offering criteria under Form S-3 General Instructions 1.B.2 related to subsidiary status not
relevant for this discussion. However, our understanding is the same issue outlined here will be a major impact for
operating companies with finance subsidiaries that only publicly issue debt as the finance subsidiary will no longer
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Thus, unlisted CEFs and BDCs are eligible to utilize shelf registration for debt offerings once
they reach a certain scale.?* However, because the Proposal intends to limit shelf registration
and automatic shelf registration to ELIs and SELlIs, respectively, which must be listed, that
would remove the ability of unlisted CEFs or BDCs to access these benefits for their debt
offerings.

Rather than merely restoring the status quo, and given the Proposal’s intent to modernize the
registration framework, ICI encourages the SEC to go further and extend shelf registration
benefits to the majority of unlisted CEF and BDC issuers.?® Specifically, ICI recommends
adding to the definition of SELI, rule 486-eligible BDCs and CEFs that (i) meet the
requirements of General Instructions I.A.1 and I.A.2 or |.B.1 of proposed Form S-3 and (ii)
have been subject to the requirements of Section 12 or 15(d) of the Exchange Act (for BDCs)
or Section 30 of the Investment Company Act (for CEFs) for at least twelve calendar months
(and any portion of a month) immediately preceding the relevant measurement date.?® This
approach would provide automatic shelf benefits for rule 486-eligible BDCs and CEFs that are
timely with their applicable filing obligations for at least one year,?” thereby not only preserving

be able to utilize shelf registration or WKSI status independently (i.e. without a parent guarantee or similar
support). IClI recommends that any reforms should not make issuing public securities more difficult and that
revisions to the Proposal should be made to allow for debt issuers to rely on shelf registration and WKSI benefits.

24 While this shelf registration capability is available to any unlisted CEF or BDC meeting the requirements, given
the debt offering size necessary to utilize this, to ICI's knowledge only one unlisted BDC has currently utilized this
process.

25 As laid out in the preceding paragraph, shelf registration and automatic shelf benefits would benefit debt
issuances by rule 486-eligible BDCs and CEFs most prominently. As the SEC correctly notes in the Proposal, rule
486-¢eligible BDCs and CEFs can already issue unlimited equity offerings. As discussed in the next section
however, equity offerings from rule 486-eligible BDCs and CEFs cannot take advantage of the accompanying
incorporation and communication benefits that listed CEFs and BDCs may. Thus, ICl is proposing to expand the
definition of SELI to all security issuances of rule 486-eligible BDCs and CEFs, even equity offerings. However, if
the SEC were to limit the definition of SELI, or otherwise limit shelf registration, to debt offerings of rule 486-
eligible BDCs and CEFs, but separately extend only the incorporation and communication benefits to equity
offerings, that would be an equally beneficial result.

26 |f adopting this recommendation, proposed Form N-2 General Instruction A.2.a would need to be amended to
say “the Registrant meets the requirements of General Instructions I.A.1 and I.A.2 or |.B.1 of Form S3 [17 CFR
239.13] and is an eligible listed issuer or seasoned eligible listed issuer . . . .” Because the definition of ELI is not
being amended, Form N-2 would need to specifically reference SELIs to cover the eligible unlisted CEFs and
BDCs.

27 |Cl is only proposing to amend the definition of SELI, which means there would be a twelve-month seasoning
requirement for unlisted CEFs and BDCs before being able to utilize shelf registration benefits. As the SEC notes
in the Proposal, the common shares of unlisted CEFs and BDCs are generally continuously offered, and thus the
first year of share offerings for an unlisted CEF or BDC is often a “ramp up” period where the fund is trying to build
scale. For the first year, due to leverage limits under the Investment Company Act for CEFs and BDCs, the
unlisted CEF or BDC is unlikely to make significant debt offerings. If the SEC agrees that unlisted CEFs and
BDCs should have shelf registration access, but does not want to extend automatic shelf registration, the same
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existing access with respect to the debt offerings for the largest BDC issuers but also
expanding the benefits more broadly, consistent with the Proposal’s intentions.

IClI Recommends Expanding the Incorporation and Communication Benefits Available
to Listed CEFs and BDCs to Rule 486-Eligible BDCs and CEFs

In question 96 of the Proposal, the Commission asks if rule 486 provides unlisted CEFs and
BDCs with a comparable offering framework to that which would be afforded to listed CEFs
and BDCs under the proposed amendments. Listed CEFs and BDCs under the proposed
amendments would have access to Short-Form N-2 eligibility and the associated incorporation
and communication benefits, none of which are available to issuers relying on rule 486.

One of the main differences of the rule 486 framework which the Commission specifically asks
about is the inability of rule 486-eligible BDCs and CEFs to forward incorporate. In response to
the SEC’s question as to whether such funds should be allowed to forward incorporate, ICI
believes that they should. To illustrate why forward incorporation should be allowed, because
of the inability to forward incorporate, certain issuers may make filings twice—once as the
intended filing and again as a prospectus supplement—for certain filings and depending on the
circumstances. Such duplication serves no investor protection purpose where the filing is
already publicly available.

Beyond this example, the incorporation and communication benefits available to listed CEFs
and BDCs would generally be beneficial for rule 486-eligible BDCs and CEFs with no
accompanying investor detriment. Adopting ICI's recommendation in the section above to
expand the definition of SELI to unlisted BDCs and CEFs, or otherwise expand Short-Form N-
2 eligibility, would resolve this issue. However, if the SEC is not going to adopt that approach,
or is going to limit SELI status only to debt offerings by rule 486-eligible BDCs and CEFs,? ICI

proposed edit could be made to the definition of ELI, or Forms S-3 and N-2 directly, and limit unlisted CEFs and
BDCs to shelf registration as opposed to automatic shelf registration.

To the extent that the SEC adopts ICI’'s recommendation to allow unlisted CEFs and BDCs to have shelf
registration but (i) does not do so by classifying them as SELIs and (ii) requires a “seasoning” period before the
unlisted CEFs and BDCs can utilize shelf offerings, then the definition of “successor registrant” should be carried
over directly to Form N-2 to prevent the situation where a reorganization could cause an unlisted CEF or BDC to
lose its shelf registration status for any prescribed “seasoning” period. Because the proposed definition of
“successor registrant” only applies to SELIs, under the preceding factual situation unlisted CEFs and BDCs with
shelf offering status could not rely on a “successor registrant” concept if engaging in a corporate reorganization
action.

28 See supra note 25. ICI recommends extending the definition of SELI to all security offerings, both equity and
debt, of rule 486-eligible BDCs and CEFs as that is the cleanest, easiest, and most direct way of providing shelf
registration benefits to debt offerings while also extending the accompanying incorporation and communication
benefits to all offerings. However, if the SEC were to limit the definition of SELI, or otherwise limit shelf
registration, to debt offerings of rule 486-eligible BDCs and CEFs, but separately extend incorporation and
communication benefits to equity offerings, that would be an equally beneficial result.
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recommends that Form N-2 General Instruction F, Incorporation by Reference, be expanded
so that subsection 3 covers CEFs and BDCs eligible to file pursuant to rule 486, as opposed to
subsection 3’s current coverage of only CEFs and BDCs meeting the requirements of Form S-
3.

IClI Recommends Extending Rule 24f-2 Under the Investment Company Act to All
Regulated Funds

In question 95 of the Proposal, the Commission asks whether rule 24f-2 under the Investment
Company Act should be extended to additional categories of issuers. Rule 24f-2 currently
permits open-end funds and interval funds to pay registration fees annually on a net basis.
Because the Proposal would permit listed CEFs and BDCs to use shelf registration and ATM
offering programs at launch, ongoing offerings are likely to become more common. For
unlisted tender offer funds and BDCs, which are already continuously offered, annual net fee
payments would align operational practices with those applicable to similar interval fund
offerings.

ICI sees no reason to continue to distinguish among regulated funds for purposes of
registration fee payments when offerings are increasingly likely to be ongoing across fund
types. Extending rule 24f-2 to all regulated funds would preserve registration fee payments
while reducing operational burdens associated with maintaining different payment schedules
for different products.?® ICI therefore supports expanding rule 24f-2 to all regulated funds.3°

ICI Recommends Excluding Non-Scienter Disclosure Settlements From “Ineligible
Issuer Status”

With the proposed expansion of shelf registration eligibility, the SEC also proposes to apply a
disqualifying provision to Form S-3 eligibility, i.e. certain categories of “ineligible issuer” defined
in rule 405.3" While ICI agrees with the intent of applying a disqualifying provision, ICI believes
the proposed provision should be more narrowly tailored. In particular, ICl recommends
excluding settlements involving non-scienter disclosure violations from the disqualification
provisions.

29 Currently, listed CEFs and BDCs must estimate future issuance activity at the commencement of a three-year
shelf period, frequently resulting in over-registration, under-registration, fee carryforwards, and fee offsets that
increase administrative complexity without providing meaningful investor protection benefits.

30 Further, ICI recommends the Commission work with FINRA to align registration fee requirements to create
parity among regulated funds, as there are current disparities regarding payments depending on the type of
regulated fund.

31 See proposed General Instruction .A.2 of Form S-3 (“A registrant may not use this Form if it is an ineligible
issuer, as defined in Rule 405 (17 CFR 230.405); provided that a registrant will not be prohibited from using this
Form if the registrant is an ineligible issuer only as specified in paragraph (1)(i), (1)(iii), (1)(iv), or (1)(ix) of such
definition.”).
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Precluding a regulated fund from using shelf registration and ATM offering programs for three
years is a disproportionate consequence for a negligent disclosure violation. Although the SEC
notes in question 26 that an issuer may seek a waiver as part of a settlement, waiver decisions
have at times become uncertain or politicized. To avoid that result, ICl recommends that non-
scienter disclosure settlements be excluded from ineligible issuer status under proposed
General Instruction 1.A.2 of Form S-3.32

ICl Recommends Additional Reforms to Further Modernize the Offering Framework

Although the following recommendations are not all specifically requested in the Proposal,
question 89 asks whether the proposed amendments provide functional parity for CEFs and
BDCs in the registration and offering process and whether additional revisions would further
that objective. To assist the SEC in achieving that goal, ICI offers the following recommended
reforms, in addition to requesting the changes outlined above.

Confidential Registration Statement Filings

The Jumpstart Our Business Startups Act of 2012 (the “JOBS Act”) allowed “emerging growth
companies” (EGCs) to confidentially submit draft IPO registration statements so long as the
initial confidential submission and all amendments are publicly filed no later than 15 days
before the company begins its IPO road show.33 Beginning in 2017, the SEC Division of
Corporation Finance staff allowed all issuers that the Division oversees to confidentially submit
draft registration statements.3* That guidance was expanded further in March 2025.3%
However, other than BDCs that are EGCs, which are specifically covered by statute, such
confidential submission optionality has never been expanded to regulated funds.

Congress and the Division of Corporation Finance have recognized the benefits of confidential
registration statement filings through successive expansions over the past 15 years.3¢ ICl

32 |CI's understanding is this issue will also impact operating company issuers.

33 Jumpstart Our Business Startups Act, Public Law No. 112-06, 126 Stat. 306 at Section 106 (April 5, 2012),
available at https://www.congress.gov/112/plaws/publ106/PLAW-112publ106.pdf. The filing timeline was reduced
from 21 days to 15 days as part of the FAST Act. See Fixing America’s Surface Transportation Act, Public Law No.
114-94, 129 Stat. 1312 at Section 71001 (Dec. 4, 2015), available at
https://www.congress.gov/114/plaws/publ94/PLAW-114publ94.pdf.

34 SEC Staff, Enhanced Accommodations for Issuers Submitting Draft Registration Statements (March 3, 2025),
available at https://www.sec.gov/about/divisions-offices/division-corporation-finance/draft-registration-statement-
processing-procedures-expanded# ftn2.

35 |d. The Division expanded these accommodations for operating companies by eliminating the time limitation
previously applicable to nonpublic review of subsequent offering submissions, reflecting the Commission’s
recognition that “further expansion of these accommodations can facilitate capital formation, without diminishing
investor protection.”

36 Supra notes 33-35 (discussing the expansion the FAST Act had on confidential filings and the Division of
Corporation Finance’s expansion in 2025).
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agrees that those benefits are substantial and encourages the SEC to extend them to all
industry participants. Because the Proposal focuses on BDCs and CEFs, and because
launching such a product is capital intensive and often requires a lengthy regulatory review
period, extending confidential filing capabilities to these issuers would be a natural and
appropriate reform. It is also difficult to justify permitting BDCs that are EGCs to use
confidential submission procedures while denying the same benefit to similarly requlated CEFs
and BDCs. Confidential submission procedures also would benefit other regulated funds,
including ETFs.3" ICI also recommends that the SEC extend the same confidential submission
accommodation to draft registration statements filed on Form N-14, consistent with the ability
of operating companies to submit draft registration statements on Form S-4 for nonpublic
review.

For novel products, first-mover advantages are material. In the ETF market, in particular,
where costs and time to market are comparatively lower, a novel registration statement can
prompt a wave of similar filings. This dynamic can create undue timing pressures on SEC staff
to review numerous complex filings, including some from sponsors that may not intend to
come to market in the near term. Confidential filings would allow novel products to be reviewed
non-publicly at the outset, reduce unnecessary copycat filings, and provide staff additional time
to address complex issues with the sponsor. Because any filing would become public before
shares are offered, ICl sees no investor protection concern with expanding confidential
submission procedures to regulated funds.

Additional Amendments to Form N-2

Although the Proposal’s principal Form N-2 amendments are intended to align Form N-2 with
proposed Form S-3, ICI believes additional targeted amendments to Form N-2 would further
the Proposal’s objective.

e Align Form N-2 Financial Highlights Disclosure Requirements with Other
Regulated Fund Form Disclosure Requirements

37 |Cl notes that the SEC recently proposed a request for comment on novel ETFs. Request for Comment on
Novel ETFs, Investment Company Act Release No. 36228, 91 Fed. Reg. 40647 (July 2, 2026), available at
https://www.govinfo.gov/content/pkg/FR-2026-07-02/pdf/2026-13423.pdf. In that request for comment, the SEC
specifically asks “Should the Commission consider mechanisms for early engagement for Novel ETFs (e.g., a
pre-filing consultation process or confidential draft registration statements) that would allow the staff and sponsors
of Novel ETFs to work together on potential issues before the sponsor makes a public filing?” While ICI will be
responding separately to that request for comment, as it relates to the ability to file confidential registration
statements, the answer is “yes.” ICl believes that the SEC should, consistent with intent of Congress and the
actions of the Division of Corporation Finance with respect to operating companies, allow for confidential filings for
all filers, including ETFs. Such filing benefits may reduce the wave of “copycat” filings for ETFs that currently
occur once a novel ETF registration statement is filed and would hopefully, in turn, grant staff more time to work
through novel issues.
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Form N-CSR, which is used for semi- and annual report filings by regulated funds other than
BDCs; Form 10-K, which is used for annual report filings by BDCs; and Form N-1A, on which
open-end funds file their registration statements, all require disclosure of five years of financial
highlights information.3® However, Form N-2 still requires disclosure of 10 years of financial
highlights information.®® IClI recommends amending Form N-2, Item 4.1, Instruction 3 and Item
4.3 to only require disclosure of the past five fiscal years, in line with the aforementioned
forms.%? This amendment would allow the financial highlights provided in Form N-CSR or Form
10-K to be incorporated by reference without having to file an amendment providing an
additional five years of financial highlights.*!

Aligning Form N-2 with the five-year financial highlights requirement would allow registrants to
incorporate by reference standard semi-annual or annual filings into their shelf registration
statements, thereby eliminating duplicative disclosure, additional auditor costs and making the
registration process more efficient for closed-end funds. Investors would continue to have
access to historical financial highlights beyond five years through previously filed reports
available on EDGAR. This is the exact same rationale the Commission relied on when it
removed the five-year selected financial data requirement in Form 10-K in 2020.42 ICl

38 See Form N-2, Item 24, Instruction 4.b (requiring every annual report, which is filed on Form N-CSR, to include
the financial highlights for the five most recent fiscal years) and Instruction 5.b (requiring the same for non-annual
reports); Form N-1A, Item 13(a) (requiring financial highlights for the latest 5 years). BDCs file annual reports
pursuant to Form 10-K, which used to require five years of financial data until 2021, when compliance for the
SEC'’s adoption of Management’s Discussion and Analysis, Selected Financial Data, and Supplementary
Financial Information was required. See Management’s Discussion and Analysis, Selected Financial Data, and
Supplementary Financial Information, Investment Company Act Release No. 34100, 86 Fed. Reg. 2080 (Jan. 11,
2021), available at https://www.govinfo.gov/content/pkg/FR-2021-01-11/pdf/2020-26090.pdf. However, Form N-2
continues to require BDCs to disclose five years of financial highlights in their annual reports. See Form N-2, Item
24, Instruction 10 (requiring every annual report filed under the Exchange Act by a BDC to contain the information
required by Instruction 4.b, which requires disclosure of the financial highlights for the five most recent fiscal
years).

39 See Form N-2, Item 4.1, Instruction 3 (“Present the information in comparative columns for each of the last ten
fiscal years of the Registrant[.]”).

40 To the extent the number of years for which financial highlights is required in other forms is reduced by future
rulemaking, IClI recommends that accompanying amendments be made across all forms to cross-reference that
number.

41 A 2023 “Dear CFQO” letter from the Chief Accountant’s Office of the Division of Investment Management has
required Form N-2 filers to include 10 years of financial highlights on Form 10-K and Form N-CSR, even though
only five years are required. See 2023-01, Financial Highlights Requirements for Registered Closed-End Funds
and BDCs (Nov. 29, 2023), available at https://www.sec.gov/about/divisions-offices/division-investment-
management/accounting-disclosure-information/accounting-matters-bibliography. This mismatch between Form
N-CSR, Form 10-K, and Form N-2 has created uncertainty regarding incorporation by reference and has resulted
in duplicative disclosure and additional auditor expenses that do not appear to provide any investor benefits.

42 The SEC removed Item 6 from Form 10-K in 2020, which previously required five years of selected financial
data. See Management’s Discussion and Analysis, Selected Financial Data, and Supplementary Financial
Information, supra note 38, at 2084 (“We acknowledge the input of some commenters that the earlier two years
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recommends applying that same logic here by aligning the financial highlight disclosure across
regulated fund filing forms to five years.*3

e Clarification of “Form of Prospectus” Meaning in Rule 424(b)(2) Under the
Securities Act

ICI requests that the SEC clarify that a CEF or BDC prospectus supplement filed pursuant to
rule 424(b)(2) under the Securities Act need not include a re-filing of the base prospectus
already filed on Form N-2, provided the prospectus supplement properly hyperlinks to the
Form N-2 base prospectus. Rule 424(b)(2) provides that “a form of prospectus that is used in
connection with a primary offering of securities pursuant to Rule 415(a)(1)(x) [and that]
discloses information previously omitted from the prospectus filed as part of an effective
registration statement in reliance on Rule 430B . . . shall be filed with the Commission[.]"*4
Given that the “form of prospectus” could be read to include both the prospectus supplement
and the base prospectus, rule 424(b)(2) may be interpreted to require the filing of the
prospectus supplement together with the re-filing of the base prospectus from the Form N-2
filing when doing a takedown. Eliminating the need to re-file the base prospectus in a rule
424(b)(2) filing so long as such base prospectus is properly hyperlinked would reduce filing
costs ultimately borne by shareholders without reducing investor access to such information.

e Website Disclosure of Market-Based Information

Form N-2 currently requires disclosure of certain market-based information, including the latest
practicable market price, e.g. Item 1.1.g, and other share price data such as premium/discount
information, e.g. Item 8.5.b and c, to be included in the shelf registration statement. ICI
requests that the SEC amend Form N-2 to permit, but not require, filers to satisfy these
market-based disclosure requirements through website disclosure if the registration statement
includes a statement describing how investors may access such information. This approach
would be consistent with the ETF disclosure framework adopted in rule 6¢-11 under the

required by Iltem 301 can help illustrate material trends. However, this disclosure is typically available in prior
filings on EDGAR.”).

43 |f the SEC declines to amend Form N-2, it should confirm that registrants may satisfy the 10-year financial
highlights disclosure requirement through incorporation by reference to multiple previously filed Form N-CSRs or
Form 10-Ks (i.e. the most recent N-CSR of Form 10-K for years one through five, and an earlier N-CSR or Form
10-K for years six through 10).

44 Rule 424(b)(2) under the Securities Act.
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Investment Company Act.*® Further, this would align with the push for website availability in the
recent Electronic Delivery of Information Under the Federal Securities Laws proposal.*®

Allowing Form N-2 filers to provide this information through a publicly available website would
increase flexibility while enhancing the timeliness and accessibility of such information for
those funds that elect to use website disclosure. In addition, because the SEC proposes to
expand the use of short-form registration statements that rely extensively on information that is
incorporated by reference, permitting (but not requiring) a registration statement to refer to a
website that includes market-based information would represent a natural extension of the
same principle. Modifying Form N-2 as requested herein would therefore provide Form N-2
filers with the flexibility to determine which disclosure approach best serves their shareholders
without reducing investor access to the required information.

Additional Reforms to Improve ATM Offering Programs for CEFs

As noted above, ICI supports the proposed amendments that would allow listed CEFs and
BDCs to use ATM offering programs at launch. In light of that proposed change, ICI offers the
following additional reforms to help listed CEFs use ATM offering programs more effectively.4’

e Remove from Section 19 Exemptive Orders the Condition Tying Distributions to
Five-Year Total Returns

Many CEFs are marketed as providing consistent dividend yields and therefore pay monthly
distributions to provide regular cash flow. Section 19(b) of the Investment Company Act limits
distributions of long-term capital gains to once per year. If a CEF’s return profile includes long-
term capital gains, the CEF often seeks exemptive relief from Section 19(b) and rule 19b-1
thereunder to make periodic capital gain dividends, up to twelve times per year, that include
long-term capital gains.*® One condition of that exemptive relief generally prohibits the CEF

45 See Exchange-Traded Funds, Investment Company Act Release No. 33646, 84 Fed. Reg. 57162, 57189 (Oct.
24, 2019), available at https://www.govinfo.gov/content/pkg/FR-2019-10-24/pdf/2019-21250.pdf (recognizing that
there has been a significant increase in the use of the internet as a tool for disseminating information, and that
many investors obtain information regarding ETFs on ETF websites). That same logic applies to listed CEFs.

46 Electronic Delivery of Information Under the Federal Securities Laws, Investment Company Act Release No.
36252, 91 Fed. Reg. 45884 (July 21, 2026), available at https://www.govinfo.gov/content/pka/FR-2026-07-
21/pdf/2026-14679.pdf.

47 This section is not applicable to BDCs as BDCs are not subject to Section 19(b) of the Investment Company Act
and are already subject to Section 63(2) of the Investment Company Act.

48 See, e.g., Application Pursuant to Section 6(c) of the Investment Company Act of 1940, as Amended, for an
Order Exempting the Applicants from Section 19(b) of the Act and Rule 19b-1 Thereunder, File No. 812-16005
(May 13, 2026), available at
https://www.sec.gov/Archives/edgar/data/19481/000119312526221897/d64761d40appa.htm.
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from engaging in most offerings, including an ATM offering program,*® unless the CEF’s
annualized distribution rate for the relevant six-month period, expressed as a percentage of net
asset value (NAV), is no more than one percentage point greater than the CEF’s average
annual total return for the relevant five-year period.%°

If a CEF realizes significant capital gains in a particular year and distributes those gains as
dividends, its six-month annualized distribution rate may exceed its five-year annualized total
return by more than one percentage point, thereby preventing the CEF from issuing shares
though an ATM offering program. Essentially, the CEF is punished for having a “good” year. To
prevent this outcome, ICl recommends that the SEC provide guidance that CEF ATM offering
programs are not subject to this Section 19(b) exemptive relief condition. This relief would
further the SEC’s goals of facilitating market offerings and expanding the use of ATM offering
programs for listed CEFs. It also would better align listed CEF ATM offering requirements with
those applicable to BDCs, which are not subject to Section 19(b).

e Allow CEFs to Rely on Section 63(2) of the Investment Company Act if
Conducting an ATM Offering Program Below NAV

Section 23(b) of the Investment Company Act permits a CEF to issue common stock below
NAV with the consent of a majority of its common shareholders.>! SEC staff has interpreted
Section 23(b) to require approval by a majority of the number of shareholders, rather than a
majority of outstanding shares (i.e. 51 out of 100 shareholders must approve as opposed to
51% of outstanding shares).5? Although that interpretation may have been administrable when
the guidance was issued, it is operationally impractical today to solicit approval based on the
number of shareholders.53 By contrast, BDCs are subject to Section 63(2) of the Investment
Company Act, which allows the majority of outstanding shares to approve issuances below

49 The condition prevents any offering, other than a rights offering, dividend reinvestment program, or corporate
reorganization, unless this condition is met. See id. at Condition 6.

50 /d. at Condition 6(c)(i).

51 Section 23(b) contains other exceptions, but this is the exception impacting ATM offering programs when a CEF
is trading at a discount to NAV.

52 See Greater Washington Investors, Inc., SEC Staff No-Action Letter (Nov. 23, 1984).

53 Shareholder ownership today is highly intermediated. A fund likely only knows its record name holders (i.e.
omnibus brokers) and not the beneficial owners. Because a fund likely has no accurate estimate of how many
shareholders it has, documenting the approval of a majority of the total number of shareholders—as opposed to a
maijority of total shares outstanding which the fund should know—is not operationally practical.
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NAV.>* If BDC shareholders approve an issuance below NAV, the BDC may conduct an ATM
offering program for one year even if it trades below NAV.%

Section 63(2) imposes a demanding vote threshold, but it is operationally feasible in a way that
Section 23(b), as interpreted, is not. To permit CEF shareholders to decide whether to
authorize an ATM offering program below NAV, ICl recommends that the SEC withdraw the
outdated Greater Washington Investors no-action letter and state that compliance with Section
63(2) constitutes compliance with Section 23(b). This approach would preserve shareholder
approval rights while enabling shareholders to approve a program that could provide
meaningful secondary market support for the CEF.

CEFs and BDCs Should Be Able to Utilize Series Trust Structures

Open-end funds currently have the flexibility to operate as “series investment companies,” in
which a cluster of individual investment companies is organized or administered under a single
set of organizational or governing documents. Each series offers a separate portfolio of
securities with its own investment objective, policies, practices, and risks. Investors in a series
do not participate in the investment results of any other series. Thus, each series represents a
different group of shareholders with an interest in a segregated portfolio of securities. The
ability to organize funds as series investment companies provides significant savings in
organizational and governance costs.

The SEC should permit CEFs and BDCs to operate as series trusts, similar to open-end funds.
The ability to utilize a series trust structure would significantly reduce the time and expense
associated with launching separate registrants for every new filing. Series trust utilization is
one reason why ETFs have proliferated so successfully, as the structure allows a sponsor to
launch new ETFs in a streamlined and efficient manner. Given that one goal of the Proposal is
to encourage public offerings by reducing inefficiencies, the Commission should address the
requirement to create a new registrant, appoint a new board, draft a new charter, by-laws, and
other organizational documents for every new CEF and BDC, which creates significant
operational hurdles that a series trust structure would eliminate.

The SEC could provide this relief by clarifying that the definition of “senior security” in Section
18(g) of the Investment Company Act carries the same meaning as that in Section 18(f)(2) and
then expanding rule 18f-2 under the Investment Company Act to CEFs and BDCs. Under the
Investment Company Act, a fund’s ability to issue senior securities is tightly limited. However, a
definition of “senior security” applying to open-end funds provides additional clarity on whether

54 Along with director approvals, approval by “the holders of a majority of such business development company’s
outstanding voting securities, and the holders of a majority of such company’s outstanding voting securities that
are not affiliated persons of such company, approved such company’s policy and practice of making such sales of
securities at the last annual meeting of shareholders or partners within one year immediately prior to any such
sale[.]” Section 63(2)(A) of the Investment Company Act.

55 Such below NAV offerings have to be approved by shareholders annually to continue offerings below NAV.
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a series trust with multiple series constitutes issuing senior securities.®® This explicit
clarification, in conjunction with rule 18f-2, has allowed open-end funds, such as mutual funds
and ETFs, to launch as series trusts and utilize operational efficiencies of scale with
significantly reduced costs and expenses. The SEC could provide similar relief for CEFs and
BDCs by clarifying that the definition of “senior security” for CEFs and BDCs incorporates the
definition of “senior security” applicable to series issuances for open-end funds, and then
amending rule 18f-2 to be equally applicable to CEFs and BDCs to make series trust utilization
operational.

If the SEC seeks to make CEFs and BDCs easier to bring to market, making the series trust
structure available to these funds is one of the most impactful actions the SEC can take.
Providing CEFs and BDCs series trust parity with ETFs and mutual funds would reduce
operational hurdles and expand market opportunities. ICl encourages the SEC to implement
this reform.

ICI Supports Allowing Non-Variable Annuities to Rely on Rule 482 Under
the Securities Act for Advertising

On July 1, 2024, the Commission adopted rule and form amendments to Form N-4 to provide a
tailored registration form for non-variable annuities, including registered index-linked annuities
(RILAs) and registered market value adjustment annuities (MVAs).>” One unresolved issue
from that rulemaking was that, although these products could register on Form N-4, they could
not rely on rule 482 under the Securities Act for advertising.58 ICI supports the SEC’s proposed
amendments to rule 482, which would permit registered non-variable annuity issuers to
engage in broad-based advertising including through print advertisements, television
commercials, and similar media, without needing to satisfy Form S-3’s eligibility requirements

56 Compare Section 18(f)(2) of the Investment Company Act (“‘Senior security”” shall not, in the case of a
registered open-end company, include a class or classes or a number of series of preferred or special stock each
of which is preferred over all other classes or series in respect of assets specifically allocated to that class or
series: Provided, That (A) such company has outstanding no class or series of stock which is not so preferred
over all other classes or series, or (B) the only other outstanding class of the issuer’s stock consists of a common
stock upon which no dividend (other than a liquidating dividend) is permitted to be paid and which in the
aggregate represents not more than one-half of 1 per centum of the issuer’s outstanding voting securities.”) with
Section 18(g) of the Investment Company Act (“Unless otherwise provided: ‘Senior security’ means any bond,
debenture, note, or similar obligation or instrument constituting a security and evidencing indebtedness, and any
stock of a class having priority over any other class as to distribution of assets or payment of dividends[.]").

57 See Registration for Index-Linked Annuities and Registered Market Value Adjustment Annuities; Amendments
To Form N—4 for Index-Linked Annuities, Registered Market Value Adjustment Annuities, and Variable Annuities;
Other Technical Amendments, Investment Company Act Release No. 35273, 89 Fed. Reg. 59978 (July 24, 2024).

58 |d. at 60048 (“Commenter suggestions that we amend rule 482 to include RILA advertising (so that all
insurance companies would be permitted the ability to provide RILA sales literature to investors without being
accompanied or preceded by a summary or statutory prospectus), subject to certain conditions, would benefit
from further consideration, and the Commission invites further engagement on these issues.”).
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or adhere to the prospectus delivery requirements of rule 433. ICI commends the SEC for
addressing this issue and supports the proposed amendment.

* * * * *

ICI appreciates the opportunity to comment on the Proposal and appreciates the Commission’s
continued attention to targeted reforms that improve the registered offering framework while
preserving investor protections. If you have any questions or would like additional information,
please contact us (paul.cellupica@ici.org or kevin.ercoline@ici.org).

Sincerely,

/s/ Paul G. Cellupica
Paul G. Cellupica
General Counsel

/s/ Kevin Ercoline
Kevin Ercoline
Associate General Counsel

CcC: The Honorable Paul S. Atkins, Chairman
The Honorable Mark T. Uyeda, Commissioner
The Honorable Hester M. Peirce, Commissioner
Brian Daly, Director, Division of Investment Management
James J. Moloney, Director, Division of Corporation Finance
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