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Assistant Secretary Daniel Aronowitz
Employee Benefits Security Administration
U.S. Department of Labor

200 Constitution Ave., NW

Washington, DC 20210

Re: Prohibited Transaction Exemption (PTE) Procedures
Dear Assistant Secretary Aronowitz:

The Securities Industry and Financial Markets Association, U.S. Chamber of Commerce,
SPARK Institute, Insured Retirement Institute, Investment Company Institute, [add other
organizations] (“the Associations”)! request that the Employee Benefits Security Administration
(“EBSA”) review and repropose the rule on “Procedures Governing the Filing and Processing of
Prohibited Transaction Exemption Applications” (“PTE Procedures Rule”), > per the 2026
Regulatory Plan and the Unified Agenda.’> We are requesting this so that the EBSA can carry out
the Congressional mandate to grant prohibited transaction exemptions that benefit both plans and
their participants and beneficiaries.

Prohibited Transaction Exemption Background

The final prohibited transaction rules (Sections 406 and 408 of the Employee Retirement Income
Security Act of 1974, as amended (“ERISA”)) emerged from a jurisdictional battle between the
Senate labor committee that favored only the “prudent man” standard and the House Ways and
Means Committee that pushed for a strict "per se" prohibition approach, similar to existing
private foundation rules (which also would give that committee jurisdiction). The compromise
adopted the "per se" prohibitions favored by the tax-writing committees, but it also included the
exemption process in Section 408 because of the labor committee’s concerns about operational
flexibility. Senator Javits (aka the “Father of ERISA”’) came up with the compromise to ensure
that the strict prohibited transaction rules did not inadvertently paralyze legitimate plan
operations.

! Additional information about the Associations can be found in Appendix A.
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https://www.federalregister.gov/documents/2024/01/24/2024-00586/procedures-governing-the-filing-and-processing-of-prohibited-transaction-exemption-applications#page-4691
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1200&csrf_token=7AD32C6565ED384FE0CB5E06DB6BF68869FE61EEE7004275920E9ADC813B67296D3884AEBC9906BC45C4D8CB78F3FB57FD10

Because of this compromise, Congress recognized the need for a robust exemption process to
make ERISA’s challenging prohibited transaction regime workable by including both (a)
statutory exemptions and (b) a process by which the Department of Labor (“Department”) could
grant class or individual exemptions. Specifically, ERISA Section 408(a) requires the Secretary
to establish an exemption procedure and to grant both individual and class exemptions, if, after
notice and comment, the Secretary finds that the exemption is:

e Administratively feasible,
¢ In the interests of the plan and of its participants and beneficiaries, and
e Protective of the rights of participants and beneficiaries of such plan.

When ERISA was enacted, Congress knew that because these prohibited transactions were so
broad, the statutory exemptions could not account for every possible transaction that although
prohibited, could be beneficial to participants. Furthermore, Congress knew that investment
markets would evolve and change, and the exemption process was designed to keep up with
these changes. Exemptions have benefited plans by allowing: investment managers to restructure
portfolios for investors;* foreign exchange transactions between broker dealers and plans;’
parties in interest to make unsecured interest-free loans to plans for plan operating expenses;’ for
transactions between an insurance company general account and parties in interest,’ and
multiemployer plans to transact with parties in interest with regard to construction loans and
leasing of office space,® among other activities.

Although Congress intended that the exemption process be an active part of the ERISA
regulatory system, there has been a significant decline in the number of exemptions in recent
years, however, and the average time of review has increased.” And, as explained below, the
recent changes to the process for obtaining an exemption has added to this decline in requests.

PTE Procedure Rule Background

In 1975, the Department and IRS jointly established the first formal framework for plan
fiduciaries to apply for individual and class exemptions from the prohibited transaction
provisions of ERISA and the Internal Revenue Code (“Code”). Following the enactment of the
Federal Employees' Retirement System Act (“FERSA”), the Department updated its interim
regulations and formally adopted PTE procedures. Over the next two decades, the Department
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% See “DOL Finalizes More Stringent Procedures for Requesting Prohibited Transaction Exemptions” February 6,
2024, available at https://www.groom.com/resources/dol-finalizes-more-stringent-procedures-for-requesting-
prohibited-transaction-exemptions/

(noting that the “number of exemptions the DOL has granted has significantly declined over the years. For example,
in the five-year period from 1997 to 2001, DOL issued an average of approximately 90 exemptions per year. While
the DOL granted 21 exemptions in 2023, it only granted four exemptions in 2022 and three in 2021”).
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modernized the exemption application and processing framework, eventually moving standard
procedures into a single comprehensive regulation under 29 CFR Part 2570. The Department
issued a final PTE Procedures Rule in 2011 that updated and unified exemption procedures,
requiring applicants to provide objective summaries of complex transactions for participants and
tightening compensation limits for independent appraisers.

On March 15, 2022, the Department published a proposed amendment to the PTE Procedures
Rule that would update the existing procedures governing the filing and processing of
applications for administrative exemptions from the prohibited transaction provisions of ERISA,
the Code, and FERSA. The Department received 29 comment letters before the public comment
period ended on May 29, 2022. After consideration of the comments, including a written request
for a public hearing, the Department held a virtual public hearing on September 15, 2022. Eight
organizations testified at the hearing and the Department reopened the proposed rule's public
comment period to October 28, 2022. Following the hearing, the Department posted the hearing
transcript to EBSA's website on October 6, 2022. The Department received eight comments
during the reopened comment period.

On January 24, 2024, the Department finalized the amended PTE Procedures Rule. In response
to comments received, including those from the Associations, the Department made a number of
helpful changes to the final rule. However, the final rule still contains several problematic
provisions that could inflict significant harm on plans, and by extension participants and
beneficiaries, by greatly restricting plan sponsors’ and other parties’ ability to request
appropriate prohibited transaction exemptive relief and by adding substantive requirements to the
procedures which are outside the scope of Section 408(a).

We recommend that the Department rescind the 2024 amendments to the PTE Procedures Rule,
and work with the regulated community to examine the administrative exemptions process and
identify areas for potential improvement. At a minimum, we suggest the Department repropose
the PTE Procedures Rule to include the following changes, among others:
e FEliminate the universal inclusion of impartial conduct standards
Delete the reference to foreign convictions
Reinstate the option to withdraw
Remove information requests subsequent to exemption
Delete references giving the Department absolute discretion
Clarify that past engagements for appraisers is not relevant
Require OMB review and RIA for PTE procedure changes

A. Eliminate universal inclusion of impartial conduct standards

The final rule maintains a requirement that parties must meet the impartial conduct standards in
every exemption. Specifically, the final rule requires that the application include a statement that
the proposed exemption transaction is “in the best interest of the plan and its participants and
beneficiaries” or why this standard should not apply. An exemption transaction is in the best
interest of a plan if:
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the plan fiduciary causing the plan to enter into the exemption transaction determines,
with the care, skill, prudence, and diligence under the circumstances then prevailing, that
a prudent person acting in a like capacity and familiar with such matters would, in the
conduct of an enterprise of a like character and with like aims, enter into the exemption
transaction based on the circumstances and needs of the plan. Such fiduciary shall not
place the financial or other interests of itself, a party in interest, or any affiliate ahead of
the interests of the plan or subordinate the plan's interests to itself, or any other party or
affiliate.

This is the fiduciary standards under ERISA Section 404(a)(1)(B). In addition, “best interest”
would require that the fiduciary causing the plan to enter into the transaction “not place the
financial or other interests of itself, a party to the exemption transaction, or any affiliate ahead of
the interests of the plan, or subordinate the plans interests to any party or affiliate.” In the
preamble, DOL explains that this section “generally incorporates compliance with the impartial
conduct standards as formalized in Prohibited Transaction Exemption 2020-02 as a baseline
condition for approved exemptions.”

PTE 2020-02 applies to parties wishing to provide fiduciary investment advice to plan sponsors,
plan participants and IRA owners. Complying with PTE 2020-02 is voluntary and only for those
entities where payment for the advice could create a conflict of interest. The provision in the
2024 amended PTE Procedures Rule effectively applies ERISA Section 404(a) and PTE 2020-
02’s Impartial Conduct Standards to entities who are not fiduciaries and those not governed by
ERISA.

Congress chose not to penalize a lack of prudence as a “prohibited transaction” when it adopted
ERISA, and it has not wavered from that choice in any instance when it revisited the statute. Yet
requiring parties to meet the impartial conduct standard in every exemption essentially amends
the prohibited transaction provisions to include a failure to act prudently, materially altering the
duties and penalties Congress carefully crafted in ERISA and the Code. It is outside of the
Department’s authority to expand the prohibited transaction rules to cover a fiduciary’s failure to
act prudently. The rule imposes penalties that Congress chose not to impose and shifts the burden
of proof in a manner Congress chose to not shift it. Therefore, we urge the Department to
eliminate the requirement that all individual exemptions contain the impartial conduct standards
or the applicant justify why the exemption should not.

B. Delete the reference to foreign convictions and non-ERISA related investigations
and examinations

In both the proposed and final rule, the Department asserts that foreign convictions were always
covered. However, there is nothing in the preamble or rule itself, going back to when it was first
promulgated, that supports the Department’s statement, and we do not believe the Department
will find a single application that has disclosed foreign crimes, except in connection with the
qualified professional asset manager (“QPAM?”) individual exemptions. ERISA, including
section 411 that explicitly deals with crimes, does not mention foreign crimes. Instead, section
411 disqualification can only be for convictions of domestic federal, state, or local crimes. The
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rule also requires applicants to guess what foreign laws are “substantially similar” to domestic
crimes. The Department should not consider or require disclosure of foreign convictions as part
of its general PTE procedure application process.

In addition, the Department should remove the requirement that was added in 2024 that
applicants must disclose in their applications any investigation or examination by, or continuing
controversy with, any regulatory body involving compliance with any federal or state law
involving a wide litany of conduct, irrespective of whether it has any relation to an employee
benefit plan. For example, the rule currently requires a five-year look-back for any such matter
relating to the conduct of the business of a broker, dealer, investment adviser, bank, insurance
company or fiduciary, without any requirement that the conduct impact or relate to a plan. The
Department should reinstate the prior formulation of what is needed to be disclosed, which are
compliance matters relating to employee benefit plans.

C. Reinstate the option to withdraw

Under the final rule, the Department will issue a final denial if someone withdraws an exemption
application. Where an applicant withdraws an application before the Department makes a
decision or even considers all of the facts, it is misleading and harmful to describe the
Department’s action as a denial because no final action was made. The option to withdraw
without triggering a final denial should be reinstated.

D. Remove information requests subsequent to exemption

The final rule requires an applicant to advise the Department if any information subsequent to
the granting of an exemption becomes outdated or materially changed, regardless of how long
ago the exemption was granted and whether the transaction it covered has long ago been
finalized. Over time, there could be many changes that could impact the application. It will be an
enormous burden to be required constantly to update every exemption application ever
submitted. If there are certain facts with respect to a particular exemption that are so critical that
they need to be brought to the Department’s attention, the Department should identify those facts
during the exemption’s public comment period and justify why they are so important and outside
the public domain that the Department cannot administer the exemption process without
imposing the obligation to update on applicants.

E. Delete references giving the Department absolute discretion

In many places, the Department added “in its sole discretion,” leaving it with unfettered
discretion, and leaving stakeholders with no realistic opportunity to challenge its actions. We
believe allowing this kind of authority and discretion to the Department is arbitrary and
capricious. Such discretion does not provide a fair, objective, and reliable standard for applicants
to meet, making an already opaque and inconsistent process even more troublesome. For
example, the final rule’s statement that the existence of previously issued administrative
exemptions is not determinative of whether the Department will propose future exemptions for
applications with the same or similar facts, or whether a proposed exemption will contain the
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same conditions as a previously issued administrative exemption, leads to an unlevel playing
field among applicants. References giving the Department absolute discretion should be deleted.

F. Clarify that past engagements for appraisers is not relevant

The final rule requires that appraisals provide a description of any relationship with the plan or
parties in interest that might influence the appraiser, auditor, or accountant, including past
engagements with the appraiser, auditor, or accountant. Most appraisers, accountants, and
auditors will have hundreds, if not thousands of such engagements, which may have included
some party in interest, service provider to the plan, or someone involved in crafting the
transaction or exemption application. The burden of compiling every such engagement and
providing the required description far exceeds any usefulness the information could provide to
the Department. Therefore, past engagements should not be considered relevant in the
Department’s evaluation of the requested exemption.

G. Require OMB review and RIA for PTE procedures changes

As recognized by the final rule, but not in the original proposal, changes to the PTE procedures
can be significant and should be subject to OMB review and regulatory impact analysis. If the
Department reproposes the PTE Procedures Rule, it should recognize the significance of the rule
in the proposed phase.

We would be interested in meeting with the Department to discuss these changes further. Please
feel free to contact Nicole Swift at nswift@sifma.org.

Sincerely,

American Benefits Council
Investment Company Institute
Insured Retirement Institute
SIFMA

SPARK Institute

U.S. Chamber of Commerce
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Appendix A

The American Benefits Council is a Washington D.C.-based employee benefits public policy
organization. The Council advocates for employers dedicated to the achievement of best-in-class
solutions that protect and encourage the health and financial well-being of their workers, retirees
and families. Council members include over 220 of the world's largest corporations and
collectively either directly sponsor or support sponsors of health and retirement benefits for
virtually all Americans covered by employer-provided plans.

The Investment Company Institute (ICI) is the leading association representing the asset
management industry in service of individual investors. ICI’s members include mutual funds,
exchange-traded funds (ETFs), closed-end funds, and unit investment trusts (UITs) in the United
States, and UCITS and similar funds offered to investors in other jurisdictions. Its members
manage $47.7 trillion invested in funds registered under the US Investment Company Act of
1940, serving more than 125 million investors. Members manage an additional $10.8 trillion in
regulated fund assets managed outside the United States. ICI also represents its members in their
capacity as investment advisers to collective investment trusts (CITs) and retail separately
managed accounts (SMAs). ICI Associate Members include service providers to member firms
and CIT trust companies. ICI has offices in Washington DC, Brussels, and London.

The Insured Retirement Institute (IRI) is the leading association for the entire supply chain of
insured retirement strategies, including life insurers, asset managers, broker dealers, banks,
marketing organizations, law firms, and solution providers. IRI members account for 90 percent
of annuity assets in the U.S., include the foremost distributors of protected lifetime income
solutions, and are represented by financial professionals serving millions of Americans. IRI
champions retirement security for all through leadership in advocacy, awareness, research,
diversity, equity, and inclusion, and the advancement of digital solutions within a collaborative
industry community.

The Securities Industry and Financial Markets Association (SIFMA) is the leading trade
association for broker-dealers, investment banks and asset managers operating in the U.S. and
global capital markets. On behalf of our industry's one million employees, we advocate on
legislation, regulation and business policy affecting retail and institutional investors, equity and
fixed income markets and related products and services. We serve as an industry coordinating
body to promote fair and orderly markets, informed regulatory compliance, and efficient market
operations and resiliency. We also provide a forum for industry policy and professional
development. SIFMA, with offices in New York and Washington, D.C., is the U.S. regional
member of the Global Financial Markets Association (GFMA).

The SPARK Institute represents retirement plan recordkeepers, mutual fund companies,
brokerage firms, insurance companies, banks, consultants, trade clearing firms, and investment
managers. Collectively, our member firms administer the retirement plans for over 110 million
American workers.
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The Chamber of Commerce of the United States of America (Chamber) is the world’s
largest business federation. The Chamber represents approximately 300,000 direct members and
indirectly represents the interests of more than three million businesses and professional
organizations of every size, in every industry sector, and from every region of the country.
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