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May ൬൯, ൭൫൭൱ 

Financial Stability Oversight Council 
Attn: Eric Froman 
1500 Pennsylvania Avenue, NW 
Washington, D.C. 20220 
VIA ELECTRONIC PORTAL (www.regulations.gov) 
 

Re: Authority to Require Supervision and Regulation of Certain Nonbank Financial 
Companies (RIN 4030-ZA02) 

Dear Members of the Council: 
 
The Investment Company Institute1 commends the Financial Stability Oversight Council 
(FSOC or Council) for proposing to replace its 2023 interpretive guidance on nonbank financial 
company determinations and its 2023 analytic framework for financial stability risks 
(collectively, Current Measures).2 The Current Measures reflect an overly expansive view of 
the Council’s responsibilities and make it easier for FSOC to designate a nonbank financial 
company as a systemically important financial institution (SIFI). 

The Proposal is a welcome and necessary course correction. It would realign the Council’s 
approach with its congressionally mandated duty to act in coordination with existing financial 
regulators. The Proposal also would prioritize addressing potential risks to financial stability on 
the broadest possible basis, while reserving SIFI designation for those instances where such 
risk cannot be adequately addressed through an activities-based approach. 

ICI and its members strongly support the Proposal, which sets forth a thorough and thoughtful 
roadmap for the Council’s work. In this letter, we briefly discuss the Proposal’s significance and 
its consistency with ICI’s long-held views on how the federal government should analyze and 

 
1 The Investment Company Institute (ICI) is the leading association representing the asset management industry 
in service of individual investors. ICI’s members include mutual funds, exchange-traded funds (ETFs), closed-end 
funds, and unit investment trusts (UITs) in the United States, and UCITS and similar funds offered to investors in 
other jurisdictions. Its members manage $43.4 trillion invested in funds registered under the US Investment 
Company Act of 1940, serving more than 125 million investors. Members manage an additional $10.4 trillion in 
regulated fund assets managed outside the United States. ICI also represents its members in their capacity as 
investment advisers to collective investment trusts (CITs) and retail separately managed accounts (SMAs). ICI 
Associate Members include service providers to member firms and CIT trust companies. ICI has offices in 
Washington DC, Brussels, and London. 

2 FSOC, Authority to Require Supervision and Regulation of Certain Nonbank Financial Companies, ൴൬ Fed. Reg. 
൬൰൰൰൬ (March 30, 2026) (Proposal). 
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respond to potential risks to financial system stability. We explain how a failure to adopt the 
Proposal could be problematic for the asset management industry. We conclude by 
recommending that the Administration seek expeditious passage of, and sign into law, 
legislation to confirm in statute that SIFI designation is intended to be a regulatory tool of last 
resort. 

The Proposal Sets Forth a Thorough and Thoughtful Roadmap for the Council’s Work 

How the Council approaches and executes its congressionally mandated duties is of the 
utmost importance to ICI members, who invest in US and global financial markets on behalf of 
more than 125 million American investors. The Council is charged with bringing together 
different perspectives and expertise from across the spectrum of financial services, and it plays 
a key role in shaping policies necessary to support robust and resilient markets and market 
participants. The Council must work with its member agencies to identify and respond to new 
or emerging risks that could threaten the stability of the financial system. ICI has cautioned, 
however, that the Council must not elevate itself above the expertise and authorities of its 
member agencies and other regulators. Its work must be grounded in strong empirical 
analysis, be mindful of market dynamics and complexities, and avoid undue or unnecessary 
regulatory costs and burdens. Given the stakes, the Council must proceed deliberately, 
consistent with its role and responsibilities as set forth in the Dodd-Frank Act.  
 
This Proposal represents the Council’s fourth use of notice-and-comment rulemaking to outline 
the process and analysis that will guide FSOC’s evaluations of nonbank financial companies 
for potential SIFI designation. As this is not a “clean slate” exercise, we begin with a brief 
overview of past efforts up through adoption of the Current Measures. We then explain why ICI 
and its members strongly support the Proposal, particularly as it would be applied to the asset 
management industry. 

Past Efforts and Adoption of the Current Measures 

Shortly after its establishment by the Dodd Frank Act, the Council issued the first of three 
requests for comment that would shape its 2012 rule and interpretive guidance on SIFI 
designations. FSOC proceeded to follow those measures in its 2013-2014 designations of four 
nonbank financial companies. Experience with the designations—including a federal district 
court decision overturning the designation of MetLife—sparked widespread calls for reform not 
only from ICI and other industry stakeholders but from members of Congress on both sides of 
the aisle and other interested parties. Areas flagged for improvement included: greater 
engagement by the Council with a company being considered for possible designation; a 
greater role in the process for the company’s primary regulator; more rigorous analysis of the 
company and its potential to pose risk to the stability of the financial system; and greater 
transparency to the financial markets and market participants. 
 
The first Trump Administration took those calls for improvement seriously. The Treasury 
Department sought input from a wide range of stakeholders, including government entities, 
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think tanks, academics, industry and trade groups, and individual nonbank financial 
companies. Treasury’s recommendations for reform served as the basis for the Council’s 
comprehensive rewrite of its SIFI designation guidance in 2019.3 
 
The 2019 Guidance addressed all of the areas in the SIFI designation process that 
stakeholders had found deficient. More fundamentally, the 2019 Guidance reoriented the 
Council toward its core functions of monitoring, coordination, and risk identification. It 
prioritized addressing potential threats to US financial stability through a two-step 
activities-based approach, under which the Council would analyze market developments and 
then work with federal and state financial regulators to mitigate identified risks. The 2019 
Guidance affirmed that the Council would use SIFI designation as a tool of last resort, to be 
considered only when activities-based measures proved insufficient to address the identified 
risk.4 
 
Four years later, the Biden Administration sought to turn back the clock on many of these 
reforms. Despite strenuous objections from ICI and other commenters, FSOC replaced the 
2019 Guidance with an approach that puts SIFI designation on par with more effective ways to 
address identified risks to financial stability. ICI has previously detailed myriad shortcomings 
with the Current Measures, including: a greater focus on individual companies as potential 
sources of financial stability risk; less rigorous analysis of, and less engagement with, a 
company under review; and a lower standard for designation.5 These shortcomings could 
undermine confidence in the Council’s decision-making and increase the likelihood of arbitrary 
outcomes. 
 

Importance of the Proposal 
 
With this Proposal, the Council seeks to course correct, returning to a more comprehensive 
and transparent rubric for how it will execute its mission and duties as set forth in the Dodd-
Frank Act. The preamble explains that the Proposal “generally reproduces” the activities-based 
approach of the 2019 Guidance, which emphasizes the existing authorities and expertise of 
Council member agencies and other federal and state regulators. The Proposal accordingly 
contemplates that potential risks to financial system stability will be addressed on the broadest 
possible basis. Like the 2019 Guidance before it, the Proposal appropriately reserves the 
Council’s SIFI designation authority for those instances in which an activities-based approach 
would be inadequate. 

 
3 FSOC, Authority to Require Supervision and Regulation of Certain Nonbank Financial Companies, ൳൯ Fed. Reg. 
൲൬൲൯൫ (Dec. ൮൫, ൭൫൬൴) (൭൫൬൴ Guidance). 

4 For a detailed discussion of ICI’s views on the ൭൫൬൴ Guidance, see Letter from Paul Schott Stevens, President & 
CEO, ICI, to FSOC, dated May ൬൮, ൭൫൬൴. We incorporate that letter in full into this response. 

5 For a detailed discussion of ICI’s views on the Current Measures, see Letter from Eric J. Pan, President & CEO, 
and Rachel H. Graham, Associate General Counsel & Corporate Secretary, ICI, to FSOC, dated July ൭൲, ൭൫൭൮. 
We incorporate that letter in full into this response. 
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The Proposal incorporates provisions aimed at ensuring strong due process protections and 
transparency in the Council’s evaluations of individual nonbank financial companies. Like the 
2019 Guidance before it, the Proposal would institute a more disciplined analytical framework 
grounded in empirical evidence, require an assessment of the likelihood of a company’s 
material financial distress, and require a reasoned evaluation of the expected benefits and 
costs of designation. 
 
The Proposal’s renewed emphasis on cost-benefit analysis is also critical as a matter of 
administrative law. Courts have recognized that, absent a clear congressional directive to the 
contrary, agencies must consider the costs of their regulatory actions as part of rational 
decision-making.6 Section 113 of the Dodd-Frank Act contains no indication that Congress 
intended to exempt FSOC from this foundational principle of administrative law. To the 
contrary, given the sweeping consequences of a SIFI designation, careful assessment of both 
benefits and costs is essential to ensure that the Council’s actions are lawful, proportionate, 
and well-reasoned. By restoring this requirement, the Proposal helps align FSOC’s approach 
with settled administrative law principles and reduces the risk of arbitrary or unsupported 
outcomes. 
 
Two small but important enhancements in the Proposal reflect the Council’s 
acknowledgement that there may be different ways to mitigate a potential risk to financial 
stability. Both appear to be modeled on FSOC reform legislation that passed the House in 
2018 with strong bipartisan support.7 These enhancements would:  
 

 Provide an opportunity for Council member agencies to address identified risks using 
their existing authorities: The preamble to the Proposal indicates that, in certain cases, 
FSOC may elect to provide written notice to a financial regulatory agency of a potential 
risk to US financial stability. The Council would request a written response from the 
agency, within a specified period, regarding the actions the agency proposes to take to 
address the potential risk. 

 Empower action by a nonbank financial company or financial regulatory agency to 
address an identified risk to financial stability: The Proposal indicates that, following its 
preliminary evaluation of a nonbank financial company, the Council would identify steps 
that the company or financial regulatory agencies could take to address the identified 

 
6 Michigan v. EPA, ൰൲൱ U.S. ൲൯൮, ൲൰൭-൰൮ (൭൫൬൰) (explaining that the requirement to consider costs and benefits is 
an inherent feature of all “rational” decision-making—as well as something that agencies “have long treated . . . as 
a centrally relevant factor” as a matter of course). 

7 The House of Representatives approved H.R. ൯൫൱൬, the FSOC Improvement Act of ൭൫൬൲, sponsored by Reps. 
Dennis Ross (R-FL) and John Delaney (D-MD), on April ൬൬, ൭൫൬൳ by a vote of ൭൴൲-൬൭൬ vote. See House Passes 
Critical Bipartisan Legislation to Make FSOC SIFI Process More Accountable and Transparent (ICI press release 
dated April ൬൳, ൭൫൬൳).  
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risk. The Proposal states that the Council generally expects “material risks” to be 
addressed within 180 days, subject to any necessary administrative procedures 
required to remediate the risk. 

By adding these enhancements, the Council recognizes that a company’s primary regulator 
often is best positioned to address the identified risks. Primary regulators have particular 
expertise and additional regulatory tools not available to FSOC, and they can address risks on 
an industry-wide basis if necessary. Such action can have a greater risk mitigation impact than 
SIFI designation. Similarly, allowing a company the opportunity to change its business model 
or practices may in some cases be the most effective way to address the identified risks. 

Failure to Adopt the Proposal Could Be Problematic for the Asset Management Industry 

If the Council does not adopt the Proposal, it would leave unanswered questions about how 
the Council might approach its duties in the future, particularly in evaluating matters that FSOC 
believes could pose risks to financial stability arising in asset management. ICI has two 
concerns in this regard. 
 
First, the Current Measures contemplate regular monitoring of individual investment 
companies and asset managers, reflecting a misguided view that risks to the stability of the 
financial system could arise from an individual fund or manager. Repeatedly over the years, 
ICI has outlined the many reasons why an entity-based approach does not make sense in 
asset management, including: 

 Asset managers act as agents, not principals, and do not put their own balance 
sheets at risk in the way banks do. 

 Fund assets—and any investment losses—belong pro rata to the fund’s investors. 

 Funds and their managers are highly substitutable. 

 The registered fund structure and comprehensive regulation of funds and their 
managers under the federal securities laws already limit risks and risk transmission. 

 Bank-style prudential regulation that would accompany a SIFI designation (e.g., 
capital, liquidity buffers, resolution planning) is ill-suited to registered funds and their 
managers. It would raise costs for ordinary investors, distort competition, and 
potentially interfere with fiduciary duties, without demonstrable benefit.8 

 
8 See, e.g., Testimony of Paul Schott Stevens, President & CEO, ICI, Before the Committee on Banking, Housing 
and Urban Affairs, US Senate, on Financial Stability Oversight Council Nonbank Designations (March ൬൯, ൭൫൬൴); 
Statement of F. William McNabb III, Chairman and CEO, The Vanguard Group, and Chairman, ICI, on Examining 
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We note that Congress specifically directed the Council to recognize the agency nature of the 
asset management business. Section 113 of the Dodd-Frank Act, which governs the Council’s 
evaluation of a nonbank financial company for potential SIFI designation, requires the Council 
to consider “the extent to which assets are managed rather than owned by the company, and 
the extent to which ownership of assets under management is diffuse.” In the 2019 Guidance, 
FSOC cited this requirement in explaining that its analysis would “recognize the distinct nature 
of exposure risks when a company is acting as an agent rather than a principal.” The 2019 
Guidance went on to explain that “[i]n the case of a nonbank financial company that manages 
assets on behalf of customers or other third parties, the third parties’ direct financial exposures 
are often to the issuers of the managed assets rather than to the nonbank financial company 
managing those assets.9 ICI recommends that the Council incorporate this distinction into its 
final guidance.  

Further, an entity-based approach to addressing any potential financial stability risks in asset 
management would run counter to the Council’s own analysis. As early as 2012, the Council 
contemplated whether potential risks in asset management might be “better addressed” 
through regulatory measures other than designation. It conducted a detailed review of asset 
management products and activities in 2015-2016. Members of the Council involved in that 
review later observed: 

Activity-based rules, guidance, and supervision will often be the best choice to 
reduce risks in the system. In our experience this was true when we examined  
a number of asset-management activities…10    

ICI is not alone in this concern. Securities and Exchange Commission (SEC) Chairman Paul 
Atkins, whose agency has jurisdiction over investment funds and asset managers, shared the 
following observations about the Council’s decision to revisit the Current Measures: 
 

When firms face the prospect of arbitrary and capricious designation, as we have 
seen too often in the past, they cannot plan for growth or undertake strategic 
decisions. This risk impairs their ability to deploy capital efficiently and serve their 
customers effectively—outcomes that run completely counter to our shared 
objectives. 
 
Furthermore, Federal Reserve supervision, whose only tool is capital standards, 
would bring a meaningless regulatory framework to asset managers, insurance 

 
the Dangers of the FSOC’s Designation Process and Its Impact on the US Financial System ((May ൭൫, ൭൫൬൯); 
Letter from Paul Schott Stevens, President & CEO, ICI, to FSOC, dated Nov. ൰, ൭൫൬൫. 

9 ൭൫൬൴ Guidance, supra note ൮, at ൲൬൲൱൯. 

10 See Letter to FSOC from Timothy F. Geithner, Jacob J. Lew, Ben S. Bernanke, and Janet L. Yellen (May ൬൮, 
൭൫൬൴). 
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companies, investment funds, and so forth. And we have seen how that has 
wound up in the past.11 

 
Second, ICI remains concerned that the Current Measures invite insufficiently rigorous Council 
analyses of financial products, activities, and practices. Such analyses carry with them the 
potential for FSOC to reach conclusions that are unsupported by empirical evidence and actual 
experience and, in turn, for those conclusions to shape the Council’s policy recommendations. 
 
Our concern is grounded in experience. In congressional testimony last year, ICI Chief of 
Government Affairs and Public Policy Tom Quaadman explained that the Council has 
sometimes strayed from its congressionally mandated lane with respect to registered funds 
and their investment advisers.12 He discussed three instances in which the Council has posited 
potential risks to financial stability—concerning asset managers, open-end funds, and money 
market funds. In each of these instances, FSOC proceeded to assert itself in matters squarely 
within the expertise and statutory mandate of the SEC. This experience suggests that the 
Council was conflating investment risk with systemic risk and misapplying a bank regulatory 
perspective to the capital markets and market participants. Notably, all three of these instances 
occurred prior to the Council’s efforts in the 2019 Guidance to strengthen its analytical 
framework and more clearly articulate how it would coordinate with financial regulators at the 
federal and state levels. 
 
Proper regulation of the asset management industry is critical, for the benefit of American 
investors and for the broader economy. Accordingly, ICI and its members firmly endorse the 
Proposal as the right approach for analyzing and addressing any potential financial stability 
risks arising in asset management. 

A Legislative Solution is Still Necessary 

As noted above, this represents the fourth round of notice-and-comment rulemaking since 
2010 addressing how the Council expects to exercise its SIFI designation authority. Even if this 
Proposal is adopted, we are concerned by the prospect of another policy reversal by a future 
Administration, as we saw in 2023. Simply put, greater certainty is needed regarding the 
Council’s exercise of its most consequential authority. 
 
Pending legislation in Congress would provide a more durable solution. The Financial Stability 
Oversight Improvement Act of 2025 (FSOC Improvement Act) would add a modest yet 
important step to the SIFI designation process by requiring the Council, prior to voting on a 
proposed designation, to consider whether the potential threat posed by a nonbank financial 

 
11 SEC Chairman Paul S. Atkins, Remarks before the Financial Stability Oversight Council (Dec. ൬൬, ൭൫൭൰). 

12 Statement of Tom Quaadman, Chief Government Affairs and Public Policy Officer, ICI, before the Committee on 
Financial Services, US House of Representatives, on Dodd-Frank Turns ൬൰: Lessons Learned and the Road 
Ahead (July ൬൰, ൭൫൭൰). 
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company could be mitigated through alternative means—such as a different action by the 
Council, action by the company’s primary regulator, or action by the company itself. Only if the 
Council determines that such alternatives are impracticable or insufficient to address the 
potential threat would it proceed with a proposed designation. The bill preserves the Council’s 
maximum flexibility, while helping to ensure that it considers the full range of available tools 
and makes an informed decision about how best to address risks to financial stability. 
 
The FSOC Improvement Act was passed by the House of Representatives through a voice 
vote on February 9, 2026. Accordingly, we urge the Administration to request expeditious 
Senate passage of the FSOC Improvement Act and to sign the legislation into law.  
 

*  * * * 
 
ICI appreciates the opportunity to comment on this important proposal. If you have any 
questions, please contact me at eric.pan@ici.org. 
 

Sincerely, 
 

 
Eric J. Pan 
President & CEO 


