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Pre-hedging by market participants—Consultation feedback 

Wholesale Markets, Market Conduct 

Australian Securities and Investments Commission 

GPO Box 9827 

Melbourne VIC 3001 

Submitted electronically to markets.consultation@asic.gov.au 

Re: Consultation Paper 389 – Proposed regulatory guide on pre-hedging 

Dear Sir or Madam: 

The Investment Company Institute (ICI)1 appreciates the opportunity to provide feedback on the 

Australian Securities and Investments Commission’s (ASIC) consultation on a proposed 

regulatory guide on pre-hedging (Consultation).2 ICI’s mission is to strengthen the foundation of 

the asset management industry for the ultimate benefit of the long-term individual investor. Our 

members participate in Australian and global markets and have a strong interest in a fair and 

transparent framework for pre-hedging that protects client outcomes and market integrity. 

ICI welcomes ASIC’s initiative to provide updated guidance on pre-hedging and to align with the 

recommendations in IOSCO’s Final Report on Pre-hedging (IOSCO Report) as the baseline for 

the regulatory guide.3 We provide several recommendations to further strengthen certain 

 

1 The Investment Company Institute (ICI) is the leading association representing the global asset management 

industry in service of individual investors. ICI members are located in North America, Europe, and Asia and 
manage fund assets of US$58.5 trillion, including mutual funds, exchange-traded funds (ETFs), UCITS, closed-
end funds, unit investment trusts (UITs) and similar funds in these different jurisdictions. ICI has offices in 
Washington DC, Brussels, and London. 

2 Australian Securities and Investments Commission, Consultation Paper 389: Proposed regulatory guide on pre-

hedging, (15 June 2026), https://www.asic.gov.au/regulatory-resources/find-a-document/consultations/cp-389-
proposed-regulatory-guide-on-pre-hedging/ 

3 IOSCO, Final Report, Pre-hedging (FR/14/2025, November 2025), 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD805.pdf 

https://www.ici.org/
mailto:markets.consultation@asic.gov.au
http://www.ici.org/
https://www.asic.gov.au/regulatory-resources/find-a-document/consultations/cp-389-proposed-regulatory-guide-on-pre-hedging/
https://www.asic.gov.au/regulatory-resources/find-a-document/consultations/cp-389-proposed-regulatory-guide-on-pre-hedging/
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD805.pdf


Letter from the Investment Company Institute 

  

 

ici.org 2 

 

elements of the draft guide related to the practice of providing effective disclosures, the process 

for seeking informed consent, and the process for clients to modify or revoke such consent. 

Regarding the proposed “observed better practices,” ICI recommends revisions to Better 

Practice 2 to provide greater optionality for clients and better accommodate the range of potential 

client preferences regarding consent for pre-hedging. With this change to Better Practice 2, we 

would support the inclusion of better practices in the regulatory guide. We appreciate ASIC’s 

intention to support strong governance, clear client communication, and effective supervision of 

pre-hedging activity by market participants (dealers) through these better practices. 

Finally, we recommend further clarifying the scope of the regulatory guide to clearly indicate that 

asset managers are considered as “clients” for the purposes of the guide and not as “market 

participants.” 

We provide further comments and additional detail on these recommendations below.  

I. Maintain the Important Focus on Market Participants Providing Transparent, Clear, 

and Effective Disclosure to Clients regarding Pre-hedging Practices  

We appreciate the focus in the regulatory guide on disclosures as described in RG 000.75. Clear, 

effective, and robust disclosure, provided in advance of undertaking any pre-hedging activities, 

is foundational to the ability of clients to make informed decisions about the use of pre-hedging 

and their execution options. In the absence of clear and robust disclosures, truly informed 

consent is not possible. In this light, we would ask that ASIC make clear that boilerplate risk 

disclosure buried deep in a terms of business, or in an embedded link to a webpage, does not 

constitute transparent, clear, and effective disclosure. 

II. Strengthen the Guidance Regarding the Process to Seek Informed Prior Consent and 

for Clients to Modify or Revoke Consent 

The role of prior consent as a safeguard is inextricably linked to the ability of clients to modify or 

revoke such consent. ASIC’s principle to seek informed prior consent (RG 000.82) appropriately 

specifies that market participants should give clients a clear process to modify or revoke their 

consent at any time with reasonable notice. However, the considerations for this principle (RG 

000.84 and RG 000.85) do not directly address the need to develop and implement the process 

for clients to modify or revoke consent. As such, we recommend clarifying this important element 

by including an additional consideration following RG 000.84 on the need for market participants 

to develop and communicate a clear process for clients to modify or revoke their consent. 
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In addition, the ASIC principle indicates that market participants should seek informed prior 

consent from a client at the outset of the relationship. This is an important and appropriate first 

step. To strengthen ongoing communications, we recommend adding a consideration for market 

participants to establish practices and procedures to periodically (e.g., annually) consult with 

clients to confirm that any previously granted consent remains consistent with the client’s 

preferences, to the extent the client has elected to provide such consent on a standing basis 

(see further comments related to Better Practice 2 below).  

III. Remove the Ambiguity Related to Seeking Consent Under the Principle to Act Fairly 

and Honestly 

ICI recommends deleting the phrase “where appropriate” in point RG 000.55.e, which addresses 

the role of informed consent for pre-hedging in the context of market participants acting fairly 

and honestly in all dealings with the client. As clearly indicated in the principle to seek informed 

consent (RG 000.82), informed consent is a primary element of the framework, and there should 

be no ambiguity as to its appropriateness.  

IV. Revise Better Practice 2 to Provide Greater Optionality for Clients and Better 

Accommodate the Range of Potential Circumstances and Client Preferences 

The current proposal for Better Practice 2 indicates that market participants should, “seek explicit 

and informed trade-by-trade client consent where practical and where pre-hedging poses greater 

risks to execution quality or pricing, such as in relatively low-liquidity markets.”  

We appreciate the intent of enabling clients to make considered and informed decisions about 

pre-hedging and their execution options for anticipated transactions. This is especially important 

given the relevant court cases highlighted in the Consultation. A dealer should always be 

required to obtain informed, express, affirmative consent from its client prior to pre-hedging. We 

understand from our members that within this construct, however, there may be a range of client 

preferences. Certain clients may be willing to provide a standing consent (subject to revocation), 

while others would only permit pre-hedging on an exceptional basis (if at all) and therefore would 

require dealers to seek express consent if they wish to engage in the practice of pre-hedging for 

a particular transaction. Given the foregoing, it seems reasonable to provide a better practice 

that would allow client preferences to dictate the ability of the dealer to pre-hedge (if at all). The 

client bears the risk of pre-hedging, and therefore, the client should be the one to determine 

whether pre-hedging is permitted.  

Trade-by-trade consent is especially important to those clients who believe the practice of pre-

hedging, to the extent permissible, should be rare and is easily abused. While the Consultation 

https://www.ici.org/
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notes that such consent may be impractical in high-frequency markets, these highly liquid 

markets are the circumstances in which the dealer has the least need to pre-hedge, as it is able 

to easily hedge after executing its client’s transaction. In contrast, while large and complex 

transactions in low-liquidity markets may create a desire by the dealer to pre-hedge, the low 

volume and negotiated nature of the transaction should permit such express trade-by-trade 

consent to be sought in a practical and timely way if required by the client.4 

Other clients may be fully comfortable with a market participant’s disclosed intention to pre-

hedge and consent provided on a standing basis. Even for these clients, while we agree that 

providing consent at the outset of the relationship is an appropriate practice, it is important for 

this consent to be periodically refreshed (e.g., annually) after fulsome disclosure. Preferences 

may change, including based on market developments, and consent provided years earlier may 

go stale or the client may not even realize they have provided such consent. This is particularly 

relevant for less sophisticated and smaller clients.  

In all cases, however, it will be important to have clear channels of communication between 

market participants (dealers) and clients and a process to reach a mutual understanding on the 

scope of any consent that the client has provided in the past and going forward. 

In sum, to provide optionality to clients in how their consent may be given, ICI recommends 

revising Better Practice 2 for inclusion in the regulatory guide as follows: 

“Provide each client with the option to require trade-by-trade consent to any pre-hedging 

done in respect of such client or its transactions, or to provide a standing instruction (at 

the outset of the relationship and periodically refreshed) to consent to pre-hedging, 

including the scope and nature of such consent. Any consent of a client should be 

informed and explicit and follow fulsome disclosure.” 

V. Remove References to Implied Consent in the Discussion of Better Practices 

Consistent with the above, when finalizing the better practices, we recommend ASIC remove 

the reference in the Consultation’s current discussion of proposed Better Practice 2 that 

 

4 This is also substantially consistent with the existing framework set out by ASIC in its 2024 guidance (“obtain 

explicit and informed client consent prior to each transaction, where practical”) and therefore cannot be expected 
to substantially burden the dealer community. 
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suggests, “implied consent may be sufficient where upfront disclosure is robust.”5 The draft 

regulatory guide does not in any other instance suggest implied consent may be sufficient, but 

rather calls for dealers to seek the informed prior consent of clients to pre-hedge. Regardless of 

whether consent is sought on a standing basis or in advance of a specific trade, such consent 

should always be explicit and accompanied by a clear process to modify or revoke that consent 

at any time with reasonable notice. 

VI. Include the Proposed Better Practice 1 and Better Practice 3 in the Regulatory Guide 

Better Practices 1 and 3 both relate to the management of conduct and risk from pre-hedging. 

Better Practice 1 suggests that market participants “conduct internal post-trade reviews of pre-

hedging for large, complex transactions,” while Better Practice 3 suggests that they “implement 

internal controls to identify pre-hedging and distinguish it from other trading activities, including 

inventory management.” ICI agrees that these constitute “better practices.” 

Although the specific language in these observed better practices extends beyond the IOSCO 

recommendations in certain respects, they remain consistent with the overarching principles that 

pre-hedging should be undertaken with the intention of benefiting the client, and that dealers 

should implement appropriate policies, procedures, and controls for pre-hedging.  

For example, the IOSCO Report includes several recommendations regarding the management 

of conduct risk from pre-hedging, including that dealers should:6  

• document and implement appropriate policies, procedures and controls for pre-hedging; 

• have appropriate compliance and supervisory arrangements that also cover pre-hedging, 

including (i) supervisory systems and reviews, and (ii) trade and communications 

monitoring and surveillance; 

• appropriately manage access to, and prohibit misuse of, confidential client information 

and adequately manage any conflict of interest, including those that may arise in relation 

to pre-hedging; and 

• maintain adequate records, including for pre-hedging, to facilitate supervisory oversight, 

monitoring, and surveillance. 

 

 

5 Australian Securities and Investments Commission, Consultation Paper 389: Proposed regulatory guide on pre-

hedging, (15 June 2026), page 10. 

6 IOSCO, Final Report, Pre-hedging (FR/14/2025, November 2025), See recommendations B1, B4, B5, and B6.  
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We understand that certain market participants may argue that they cannot easily distinguish 

pre-hedging activity from inventory management or that the purpose of a trade cannot easily be 

discerned in their systems. In our view, this situation is all the more reason for the proposed text 

to be incorporated into the regulatory guide as better practices. The ability to measure and 

monitor pre-hedging activity is fully consistent with, and would seem necessary for, 

implementation of the principle that a dealer should only undertake pre-hedging with the intention 

of benefiting its client (RG 000.42). 

The IOSCO Report notes that existing codes and standards align with an expectation that a 

dealer would have a clear understanding of what constitutes inventory management and hedging 

versus when pre-hedging may be permitted. The report further notes that to be effective, this 

would include having appropriate internal controls to monitor trading practices.7 Accordingly, a 

practice of internal controls that reliably identifies pre-hedging and distinguishes it from inventory 

management and other trading activities would be consistent with the IOSCO recommendations 

and may assist market participants in meeting expectations regarding supervisory oversight, 

compliance monitoring, and surveillance.  

Similarly, a practice to conduct internal post-trade reviews of pre-hedging for large, complex 

transactions can help ensure that pre-hedging activities were undertaken in a manner consistent 

with the market participant’s established policies, procedures, and controls. Findings of internal 

post-trade reviews also may be useful in further refining and improving such policies, 

procedures, and controls if warranted. The value of post-trade reviews would be further 

enhanced where market participants are prepared to respond meaningfully to client requests for 

post-trade information regarding pre-hedging undertaken in connection with their transactions, 

consistent with the draft regulatory guide’s reference to considering how to respond to such 

requests. 

As noted in the IOSCO Report, compliance, supervisory arrangements, and record keeping for 

pre-hedging may not need to be stand-alone and could be incorporated into firms’ existing 

compliance and record keeping arrangements.  

 

7 Ibid. See Chapter 4 discussion of feedback received on IOSCO recommendation B5. 
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VII. Clarify that Asset Managers Are Not Considered “Market Participants” for the 

Purposes of the Guide 

We appreciate the effort within the proposal to clearly define the terms, scope, and intended 

targets of the regulatory guide. The draft specifies that the guide is for “market participants,” 

defined as AFS licensees (and other market participants relying upon ASIC relief from licensing 

obligations that undertake the practice of pre-hedging), and notes that the term “market 

participant” includes dealers as referred to in the IOSCO Report. The draft guide further indicates 

that although this guide is relevant for clients of these market participants, references to “you” 

and “your” in the guide are directed to market participants, not clients.  

To further clarify the intended scope of the regulatory guide and avoid any confusion related to 

compliance requirements, we recommend including additional language in the key terms to 

specify that asset managers are considered “clients” for the purposes of the guide and not 

“market participants.” 

* * * 

Thank you again for the opportunity to provide feedback on the Consultation. If you have any 

questions, please contact me at tracey.wingate@ici.org and Matthew Mohlenkamp at 

matthew.mohlenkamp@ici.org. 

 
Sincerely, 
 
/s/ Tracey Wingate 
 
Tracey Wingate 
Chief Global Affairs Officer 
Investment Company Institute 
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