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Ms. Andrea Gacki 
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U.S. Department of Treasury 
P.O. Box 39 
Vienna, VA 22183 

Re: Anti-Money Laundering and Countering the Financing of Terrorism Programs; 
Docket Number FINCEN-2026-0034; RIN 1506-AB72 

Dear Ms. Gacki:  

The Investment Company Institute1 is writing to provide comments on the notice of proposed 
rulemaking (NPRM) that would reform the requirements for financial institutions’ anti-money 
laundering and countering the financing of terrorism (AML/CFT) programs.2 Mutual funds have 
long been subject to these requirements, and ICI strongly supports the Financial Crimes 
Enforcement Network’s (FinCEN) efforts to protect the U.S. financial system from these threats 
and modernize the AML/CFT regulatory framework. We recommend, however, that FinCEN 
clarify how certain risk-based requirements apply (particularly for mutual funds), to ensure that 
a shift to a risk-based program will not introduce ambiguity and/or new administrative burdens.  

 

1 The Investment Company Institute (ICI) is the leading association representing the asset management industry 

in service of individual investors. ICI’s members include mutual funds, exchange-traded funds (ETFs), closed-end 

funds, and unit investment trusts (UITs) in the United States, and UCITS and similar funds offered to investors in 

other jurisdictions. Its members manage $46.1 trillion invested in funds registered under the US Investment 

Company Act of 1940, serving more than 125 million investors. Members manage an additional $10.4 trillion in 

regulated fund assets managed outside the United States. ICI also represents its members in their capacity as 

investment advisers to collective investment trusts (CITs) and retail separately managed accounts (SMAs). ICI 

Associate Members include service providers to member firms and CIT trust companies. ICI has offices in 

Washington DC, Brussels, and London. 

2 Anti-Money Laundering and Countering the Financing of Terrorism Programs, 91 Fed. Reg. 18704 (Apr. 10, 2026) 
(“NPRM” or “Proposal”), available at https://www.federalregister.gov/documents/2026/04/10/2026-07033/anti-
money-laundering-and-countering-the-financing-of-terrorism-programs. The NPRM withdraws and supersedes a 
related 2024 proposal. Anti-Money Laundering and Countering the Financing of Terrorism Programs, 89 Fed. 
Reg. 55428 (July 3, 2024) (“2024 Proposal”). 
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I. FinCEN Should Approach Rulemaking Deliberately. 

The NPRM would require Bank Secrecy Act (BSA)-covered financial institutions to have formal 
risk assessment processes underlying essentially all aspects of an AML/CFT program. 
Changing the structure of an AML/CFT program in this way, while welcome, will require 
significant resources and time, and these changes will not be easily amended or unwound 
should future related rulemakings impose prescriptive obligations. We encourage FinCEN to 
approach this and future related rulemakings deliberately to avoid imposing unnecessary costs 
and burdens.  

We appreciate that the NPRM’s preamble seeks to provide flexibility to financial institutions. 
For example, we support FinCEN seeking “to avoid imposing unnecessary regulatory burdens 
and [ensure] that financial institutions are able to tailor their AML/CFT programs to their risk 
profiles,”3 and we agree that “financial institutions know their customer base, businesses, and 
risks” and are “best positioned to identify and evaluate their [money laundering/terrorist 
financing (ML/TF)] risks.”4 We also appreciate the statements that “[m]inor deficiencies of an 
AML/CFT program would not necessarily mean that a financial institution has failed to 
implement the program,”5 that “Treasury and FinCEN do not believe that an auditor should 
substitute his or her own subjective judgment in place of the financial institution,” and that 
“independent testing should be based on objective criteria.”6 We note, however, that the 
proposed rule text itself does not include these concepts, leaving open the possibility of less 
favorable interpretations in the future. To the extent possible, we encourage FinCEN to ensure 
that the helpful principles expressed in the preamble are memorialized in the rule itself.  

As FinCEN seeks to move away from a prescriptive compliance regime, we also strongly 
encourage FinCEN to consider potential reforms to existing Customer Identification Program 
(CIP) and Customer Due Diligence (CDD) requirements, which are significant sources of 
“check-the-box” requirements today. Such reforms are critical in order to move to a more 
appropriate risk-based approach. To the extent FinCEN plans to propose modernizing 
changes to CIP or CDD rules, it should do so concurrently with this NPRM, and reopen it if 
necessary. As we have stated previously, CIP and CDD are foundational elements of an 
AML/CFT program, and market participants should have the opportunity to consider proposed 
AML/CFT obligations (including CIP and CDD) holistically during the public comment process.  

 

3 NPRM at 18709. 

4 Id. at 18711. 

5 Id. at 18714. 

6 Id. at 18718. 
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II. ICI Appreciates FinCEN’s Responsiveness to ICI Comments on the 2024 Proposal. 

We appreciate FinCEN’s general responsiveness to our 2024 comments.7 For instance, we 
strongly support FinCEN’s important clarification that “personnel located outside of the United 
States would still be permitted to perform certain AML/CFT functions.”8 

We also raised concerns in 2024 about the proposed board approval and oversight 
requirements. We requested that FinCEN confirm that mutual funds would satisfy these 
requirements by complying with their existing SEC obligations, and FinCEN has done so.9 The 
responsibilities of mutual fund boards are different from those of other financial institutions, and 
a mutual fund board’s involvement in AML/CFT matters is generally more limited, given that 
the functions are performed principally by fund service providers that are subject to their own 
governance structures. A mutual fund board’s engagement on AML/CFT matters is therefore 
appropriately confined to the board’s oversight of BSA matters through the fund’s Rule 38a-1 
compliance program. We strongly support FinCEN’s clarification and deference to mutual 
funds’ existing board approval requirements. 

III. FinCEN Should Provide Additional Guidance on Certain Aspects of the Proposed 
Risk-Based Framework. 

We support FinCEN’s primary goals of modernizing AML/CFT program requirements and 
providing financial institutions with flexibility to focus “on the goals of the BSA, including 
combatting and preventing ML/TF, rather than mere technical compliance.”10 A risk-based 
approach will allow funds to better allocate resources and time, and we broadly support it in 
concept. We request, however, that FinCEN provide certain additional guidance to facilitate 
funds’ establishment and implementation of compliant, risk-based AML/CFT programs. 

A. Recognition of the Intermediated Nature of Mutual Fund Accounts 

As an initial matter, we reiterate prior ICI comments regarding the intermediated nature of 
mutual fund accounts. Many mutual fund accounts are opened by a broker-dealer or another 

 

7 ICI Letter to FinCEN, Anti-Money Laundering and Countering the Financing of Terrorism Programs; Docket No. 
FINCEN-2024-0013 (Sept. 3, 2024).  

8 NPRM at 18720. As we noted in 2024, requiring that persons located in the US conduct all aspects of a financial 
institution’s AML/CFT program is unnecessary, as the program is overseen by a qualified AML officer in the US, 
and would be extremely burdensome and costly, as many financial institutions would be forced to significantly 
change the administration of their AML/CFT programs. We note that this clarification appears in the preamble, but 
not in the rule text itself.  

9 “Rule 38a-1 [under the Investment Company Act] would be controlling in practice [for mutual funds] and require a 
mutual fund’s board to approve its AML/CFT program; needless to say, such approval would also satisfy FinCEN’s 
proposed rule.” NPRM at 18721. 

10 NPRM at 18708. 
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intermediary that has AML/CFT obligations (including CIP and CDD) under the BSA. Under 
current CIP rules, a mutual fund’s CIP program need not look through to the intermediary’s 
underlying customers whose transactions are conducted through the intermediary’s omnibus 
account. This is critically important, as mutual funds generally do not have visibility into the 
intermediary’s underlying customers, and requiring mutual funds to include these customers in 
the scope of their CIP programs would be redundant and burdensome.11 Moreover, there are 
many other situations and arrangements where AML/CFT obligations (including CIP and 
payment surveillance) are currently duplicated due to the involvement of multiple BSA-covered 
financial institutions. ICI has previously requested that FinCEN tailor its BSA regulations to 
avoid redundant obligations on multiple BSA-covered entities.12  

This reality is important for two main reasons. First, in carrying out their risk assessment 
processes, and in allocating resources based on those risk assessments, mutual funds will 
continue to evaluate risks based on categories of shareholders, consistent with current 
industry practice. We request that FinCEN provide guidance that, to the extent a mutual fund 
does not have investor information based on the limits of its relationship with the end investor, 
the mutual fund’s inability to assess individual investor risk will not be viewed as a failure to 
properly assess risk or a failure to implement a reasonably designed risk assessment process. 
FinCEN should also confirm that such inability would not be interpreted as a misallocation of 
AML/CFT program resources. We also request that FinCEN confirm that mutual funds are not 
required to collect any information about underlying investors beyond that which they must 
collect under current regulations and guidance in order to implement a risk assessment in all 
material respects. 

Second, as part of a fund’s risk-based allocation of resources, a mutual fund should be able to 
allocate resources proportionately away from activities and investors that are already covered 
by another financial institution’s BSA-mandated AML/CFT program (e.g., as customers of a 
broker-dealer). This is a fundamental aspect of mutual fund operations that FinCEN should 
explicitly acknowledge to allow funds to establish and maintain efficient risk-based programs. 
Allowing mutual funds to (without formal contractual delegation) defer to other BSA-covered 
entities that are involved in the transaction and customer relationship would be entirely 

 

11 Duplicative AML/CFT obligations also impose duplicative burdens on investors, as investors may be required to 
provide the same information to multiple financial institutions involved in the same relationship.  

12 See, e.g., ICI Letter to FinCEN and SEC, Section 326 Mutual Fund Rule Comments (Sept. 6, 2002);ICI Letter to 
FinCEN, Request to Delay Compliance Date for Anti-Money Laundering/Countering the Financing of Terrorism 
Program and Suspicious Activity Reporting Filing Requirements for Registered Investment Advisers and Exempt 
Reporting Advisers (Apr. 8, 2025); ICI Letter to FinCEN and SEC, Customer Identification Programs for 
Registered Investment Advisers and Exempt Reporting Advisers (July 22, 2024). With regard to registered 
investment advisers, FinCEN should address these duplicative requirements in any proposed amendments to the 
investment adviser AML program rule and any revised investment adviser CIP proposal. See the appendix to ICI’s 
letter to FinCEN dated April 8, 2025 for examples of duplicate and triplicate regulatory obligations under the 
registered investment adviser AML program rule.  
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consistent with this administration’s efforts to alleviate unnecessary and redundant regulatory 
burdens.13 

B. “Establishment” and “Maintenance” Definitions 

We generally support the proposed two-prong framework for an “effective” AML/CFT program. 
We encourage FinCEN, however, to provide additional guidance regarding what it means to 
implement an AML/CFT program “in all material respects,” as well as additional examples of 
program failures that would be considered to fall under each of the “establishment” prong and 
the “maintenance” prong. We believe that the terms themselves potentially cause confusion. 
For example, the NPRM uses the terms “maintain” and “implement” to mean the second prong 
of an effective AML/CFT program, but those terms have different meanings in common usage. 
Additionally, FinCEN discusses that a failure to appropriately update an AML/CFT program 
would fall under the “establishment” prong,14 but common usage of the terms would suggest 
that a failure to update would more naturally fall under the “maintenance” prong. We request 
that FinCEN clarify these terms and their meanings.  

The NPRM would require mutual funds to update their risk assessment processes “promptly 
upon any change that the [mutual fund] knows or has reason to know significantly changes the 
[mutual fund’s] ML/TF risks.”15 We agree with not mandating a specific timeline for periodically 
updating a fund’s risk assessment processes. FinCEN has confirmed in past guidance that 
mutual funds present inherently lower AML/CFT risks than certain other types of products, and 
for mutual fund complexes, the risk level may remain relatively low and unchanged. Financial 
institutions are best positioned to determine the timing and frequency of periodic updates to 
their risk assessment processes.  

We request that FinCEN provide guidance that, if a mutual fund is contemplating new 
businesses or products that significantly change the mutual fund’s ML/TF risks, a mutual fund 
can satisfy the requirement to update its risk assessment processes through governance 
processes already in place for new business and product approvals. In other words, FinCEN 
should confirm that mutual funds can perform ongoing risk assessments prior to obtaining 
formal board approval of AML/CFT program amendments as part of their standard board 
approval processes. This would materially achieve FinCEN’s objective and reduce the 
administrative burden of updating the entire risk assessment outside of the standard cycle. 

 

13 It may not be commercially feasible for many funds to get another financial institution to accept a contractual 
delegation of the funds’ AML/CFT obligations. We understand that many intermediaries are unlikely to agree to 
such a delegation. 

14 NPRM at 18710. 

15 Id.  

https://www.ici.org/
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C. Risk Assessment Processes and Consideration of AML/CFT Priorities 

We appreciate that FinCEN has not provided model risks and has not otherwise specified the 
risks that should be reflected in a financial institution’s risk assessment processes. Financial 
institutions are best positioned to determine relevant risks and risk frameworks, as determined 
by their specific businesses and circumstances, and a rigid framework could itself turn into a 
burdensome check-the-box exercise.16 

We also appreciate that FinCEN has provided flexibility to incorporate the AML/CFT Priorities 
“as appropriate,” particularly as mutual funds are lower-risk and may not find each (or even 
many) of the AML/CFT Priorities to be relevant. We are concerned, however, that the 
subjective nature of these determinations, combined with a lack of a clear standard in the rule 
or guidance, could lead to subjective, inconsistent interpretations and enforcement of this 
requirement.  

We request that FinCEN provide additional guidance regarding whether a particular AML/CFT 
Priority should be incorporated in a mutual fund’s AML/CFT program or not, and, in particular, 
that FinCEN clarify that mutual funds should incorporate an AML/CFT Priority only insofar as it 
is relevant to the mutual fund’s specific businesses and business models. FinCEN could 
additionally state that there is no presumption in favor of including an AML/CFT Priority in a 
mutual fund’s AML/CFT program.17  

D. Ongoing Employee Training 

The NPRM states that “[t]he frequency with which [employee] training would occur, and the 
content of the training, would depend on the financial institution’s ML/TF risk profile and the 
roles and responsibilities of the persons receiving the training.”18 We appreciate this flexibility. 
Many ICI members are large fund complexes and may be part of larger entities that have 
enterprise-wide AML/CFT programs. Many fund complexes have also delegated the day-to-
day administration of their mutual fund AML/CFT programs to affiliated or third-party transfer 
agents. These entities and fund complexes have a wide variety of employees with job roles 
exposed to varying levels of AML/CFT risks. We interpret FinCEN’s proposed framework to 
provide greater latitude to covered entities to tailor their AML/CFT training programs in a way 
that is appropriate for the employee’s job function, a point that FinCEN should confirm.  

 

16 It could also be challenging to design such a framework across all types of financial institutions, given their very 
different businesses and potential AML risk profiles. 

17 We anticipate that mutual funds would document any material changes made to their AML/CFT programs in 
connection with the AML/CFT Priorities in accordance with a fund’s existing processes and that additional 
documentation of considerations related to the AML/CFT Priorities would not be required. 

18 NPRM at 18720. 
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IV. FinCEN’s Proposed Bank Supervision and Enforcement Framework Could 
Encourage Consistency if Extended to Other Types of Financial Institutions.  

FinCEN has proposed a new supervision and enforcement framework for banks that would: (1) 
require the federal banking agencies to provide FinCEN an opportunity to review any proposed 
“significant AML/CFT supervisory actions” at least 30 days in advance of the proposed action; 
and (2) provide that only “significant or systemic failures” to implement an effective AML/CFT 
program would constitute grounds for an AML/CFT enforcement action or significant AML/CFT 
supervisory action. Although these proposed changes would only apply to banks, FinCEN has 
requested comment on whether they also should apply to other financial institutions. 

Mutual funds differ from banks in many ways and, as discussed above, have more limited 
AML/CFT risks. Importantly, bank regulators’ views and supervisory and enforcement activity 
with respect to AML/CFT matters also significantly differ from examination and enforcement of 
mutual fund AML/CFT matters. While banking regulators have incorporated AML/CFT into their 
own views on bank safety and soundness as part of their prudential regulatory regime, that 
same regime does not apply to mutual funds. Banking regulators have independent 
interpretive and enforcement authority through their prudential regulatory regime, but FinCEN 
alone has authority to interpret and enforce the BSA for mutual funds.19 One of FinCEN’s 
primary goals in proposing the new framework for banks is to promote consistency of 
supervisory and enforcement, but the same concerns have not arisen in the context of mutual 
fund examinations and enforcement.  

That said, we believe that for entities with complex organizations that may include mutual 
funds, as well as other BSA-covered entities, the proposed enforcement and consultation 
framework for banks could help encourage consistency of AML/CFT examinations and 
enforcement. Given the significant differences between banks and mutual funds however, 
including the different existing examination and enforcement frameworks, we stress that bank 
regulation and enforcement in this area will not be appropriate for non-bank BSA-regulated 
financial institutions in many cases.  

V. FinCEN Should Provide at Least 24 Months to Comply with Any Final Rule, Taking 
into Account Other Interrelated Rulemakings.  

FinCEN has proposed an effective date of 12 months from the date of issuance of a final rule. 
We recommend at least 24 months for implementation of any final rule amendments. As 

 

19 FinCEN has delegated examination authority over mutual fund AML/CFT programs to the Securities and 

Exchange Commission, the functional regulator for mutual funds. 31 C.F.R. § 1010.810(b)(6). The SEC is better 
positioned and has more experience evaluating fund compliance programs, including mutual fund AML/CFT 
programs. Additionally, the SEC’s Division of Examinations issues its priorities each year, and AML is generally 
listed for mutual fund exams. E.g., SEC Division of Examinations, Fiscal Year 2026 Examination Priorities, 
available at https://www.sec.gov/files/2026-exam-priorities.pdf.   
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discussed above, the proposed changes to AML/CFT program obligations are significant, and 
financial institutions should be provided with sufficient time to implement any changes 
thoughtfully.  

In addition, as we have previously commented, FinCEN should consider the interrelatedness 
of any proposals and rule adoptions. For example, the investment adviser AML/CFT program 
rule is currently set to take effect in January 2028, but FinCEN plans to propose substantive 
changes to that rule. Furthermore, the related CIP proposal has never been finalized. Many 
financial institutions could be required to implement any final rules as well as any amended 
investment adviser AML/CFT program requirements at the same time. If FinCEN also seeks to 
modernize existing CDD and CIP (or other AML-related) requirements (pursuant to the recent 
Executive Order on “Restoring Integrity to America’s Financial System”20 or otherwise), those 
too would be fundamentally interrelated with this NPRM. FinCEN should deliberately and 
thoughtfully sequence any such related rulemaking actions (including compliance dates) to 
allow mutual funds and other financial institutions to implement any final requirements in an 
orderly, resource-efficient manner. 

VI. FinCEN Should also Revisit Requirements Related to Section 314 Information 
Sharing and Suspicious Activity Report (SAR) Filing. 

The current administration’s vision of a modernized BSA regime includes financial institutions 
generating “highly useful” information for law enforcement and national security agencies in 
priority areas defined by Treasury. To achieve this vision, we encourage FinCEN to consider 
modernizing other portions of the BSA regime, including requirements related to Section 
314(b) information sharing and SAR filing. We submit that FinCEN has, through rulemaking 
and guidance, weakened the protection that Congress intended in adopting the Section 314(b) 
safe harbor. The form and frequency of the required notice is cumbersome, which has 
effectively caused financial institutions to have to analyze and designate when information 
sharing is done pursuant to Section 314(b) or another protection, slowing down the information 
sharing process.  

We believe that, if BSA-covered financial institutions were permitted to more easily share 
information among themselves, subject to appropriate investor protection and confidentiality 
measures, they would be better able to react to, and potentially report more fulsome and useful 
information about, suspicious activities and bad actors. Financial institutions and their service 
agents are often best positioned to see suspicious patterns across products and covered 
entities, and such trends and patterns are often shared within the industry’s anti-fraud 

 

20 “Restoring Integrity to America’s Financial System,” Executive Order (May 19, 2026), available at 
https://www.whitehouse.gov/presidential-actions/2026/05/restoring-integrity-to-americas-financial-system/. 
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discussions.21 FinCEN should revise its rules and notice process to give full effect to the 
protection that Congress intended by enacting the Section 314(b) safe harbor. 

In addition, FinCEN’s rules currently restrict the universe of financial institutions eligible to 
share information to those that are required to maintain AML/CFT programs pursuant to the 
BSA. Section 314(b) contains no such limitations.22 This constraint further impedes financial 
institutions from sharing potentially helpful information and frustrates Congress’s intent to 
encourage broad information sharing. 

FinCEN should allow greater flexibility for sharing information and producing and filing 
combined SARs. This would be especially useful if FinCEN granted permission for servicing 
organizations (e.g. registered transfer agents) acting on behalf of covered entities to produce 
combined SARs. Furthermore, FinCEN providing more timely and more targeted industry-
specific feedback about risks and trends would support a more useful and real-time exchange 
of information among the industry and with regulators. 

* * * * * 

We appreciate the opportunity to comment on the proposal. If you have any questions, please 
contact Kelly O’Donnell (kelly.odonnell@ici.org) or Erica Evans (erica.evans@ici.org).  

Sincerely,  
/s/ Kelly O’Donnell  
Kelly O’Donnell 
Senior Director, Operations and Transfer 
Agency 
 

cc:  James Martinelli, Associate Director, Policy Division, FinCEN 

 Brian Daly, Director 
 Sarah ten Siethoff, Associate Director 
 Division of Investment Management, SEC  

 

 

21 For example, ICI’s Fraud Prevention Working Group meets monthly and aggregates industry fraud data on a 
quarterly and annual basis. 

22 Section 314(b) permits sharing by all financial institutions as defined in the BSA, a broader universe of entities. 

See 31 USC § 5312. 
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