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I. Principal Bases of ERISA Fiduciary and Related Liability 

A. Fiduciary liability  

1. Duty of Loyalty (ERISA § 404(a)(1)(A)) – Fiduciaries must act solely in 

the interest of plan participants and beneficiaries and for the exclusive 

purpose of providing benefits to participants and their beneficiaries and 

defraying reasonable expenses of administering the plan.  See, e.g., Eaves 

v. Penn, 587 F.2d 453 (10th Cir. 1987) (the defendant breached his 

fiduciary duty when he acquired control of a corporation by buying only a 

nominal amount of shares himself and then, after converting the 

company’s existing profit-sharing plan into an ESOP, used the ESOP to 

purchase the balance of the company’s stock, which then dramatically 

declined in value due to his mismanagement). 

a. Simply because a plan fiduciary benefits from a transaction does 

not mean that he has breached the duty of loyalty so long as the 

decision was prudent and primarily promoted the interest of plan 

participants and beneficiaries.  E.g., Metzler v. Graham, 112 F.3d 

207 (5th Cir. 1997) (plan administrator did not breach his fiduciary 

duty when he caused the plan to purchase land adjacent to his own, 

thus increasing the value of his land, because there was no 

evidence the plan administrator placed his own interests above that 

of the plan’s and it actually increased the value of the plan’s 

assets); Donovan v. Walton, 609 F. Supp. 1221, 1245 (S.D. Fla. 

1985) (the duty of loyalty under ERISA “does not prohibit a party 

other than a plan’s participants and beneficiaries from benefitting 

in some measure from a prudent transaction with the plan.  

Furthermore, by adopting the ‘exclusive purpose’ standard, 

Congress did not intend to make illegal the fact of life that most 

often a transaction benefits both parties involved.”). 

b. Establishing a breach of the duty of loyalty “requires some 

showing that the fiduciaries’ decisions were motivated by a desire 

to serve the interests of [the company] over those of the 

beneficiaries.”  Tibble v. Edison, No. 2:07-cv-05359, 2010 WL 

2757153, at *24 n.19 (C.D. Cal. Jul. 8, 2010), aff’d, 711 F.3d 1061 

(9th Cir.), aff’d en banc, 729 F.3d 1110 (9th Cir. 2013).   

c. See also the related concept that, subject to certain exceptions, the 

assets of a plan must never inure to the benefit of an employer 

(ERISA § 403(c)). 

2. Duty of Prudence (ERISA § 404(a)(1)(B)) – Fiduciaries must act with the 

care, skill, prudence, and diligence under the circumstances then 

prevailing that a prudent man acting in a like capacity and familiar with 
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such matters would use in the conduct of an enterprise of a like character 

and with like aims. 

a. DOL Regulation §2550.404a-1(b)(2) states that the requirements 

are satisfied in the investment context if the fiduciary: (A) has 

given appropriate consideration to those facts and circumstances 

that, given the scope of such fiduciary’s investment duties, the 

fiduciary knows or should know are relevant to the particular 

investment or investment course of action involved, including the 

role the investment or investment course of action plays in that 

portion of the plan’s investment portfolio with respect to which the 

fiduciary has investment duties; and (B) has acted accordingly. 

b. Procedural prudence:  examines whether the methods by which 

decisions are made are prudent.  See Katsaros v. Cody, 744 F.2d 

270 (2d Cir. 1984) (fiduciary breach when a pension fund made a 

$2 million loan to a bank after relying on a short presentation given 

by the bank and without obtaining an independent professional 

appraisal or analysis of the bank or of the collateral); Brock v. 

Robbins, 830 F.2d 640 (7th Cir. 1987) (even though the court 

determined that the fee schedule to a service provider was 

reasonable, the fiduciary breached the duty of prudence by 

agreeing to the schedule after only a 10-minute discussion and 

without any study); Zanditon v. Feinstein, 849 F.2d 692 (1st Cir. 

1988) (trustee breached duty of prudence by relying on a co-

trustee’s advice and failing to independently investigate the merits 

of the plan’s investments).  These courts have stated that the 

prudent man rule is a test of the conduct of the fiduciary and not 

the results.  E.g., In re Unisys Savings Plan Litig., 74 F.3d 420 (3d 

Cir. 1996) and Bussian v. RJR Navisco Inc., 223 F.3d 286 (5th Cir. 

2000).  A lack of “omniscience and foresight” does not state a 

claim.  White v. Marshall & Ilsley Corp., 714 F.3d 980, 992 (7th 

Cir. 2013). 

c. Substantive prudence:  some courts explicitly distinguish between 

the substantive prudence of a decision and the procedural prudence 

of the decision.  See Kuper v. Iovenko, 66 F.3d 1447, 1459 (6th 

Cir. 1995) (plan fiduciaries engaged in no process at all, yet the 

court of appeals affirmed judgment for the plan fiduciaries where 

the investment was substantively prudent: “a fiduciary’s failure to 

investigate an investment decision alone is not sufficient to show 

that the decision was not reasonable.”)  (emphasis in original);   

Roth v. Sawyer-Cleator Lumber Co., 16 F.3d 915, 919 (8th Cir. 

1994) (“Even if a trustee failed to conduct an investigation before 

making a decision, he is insulated from liability if a hypothetical 

prudent fiduciary would have made the same decision anyway.”); 
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Tatum v. R.J. Reynolds Tobacco Co., 926 F. Supp. 2d 648 

(M.D.N.C. 2013), appeal docketed, No. 13-1360 (4th Cir.).  

d. There is a presumption of prudence when an ESOP invests in 

employer securities.  In Moench v. Robertson, 62 F.3d 553 (3d Cir. 

1995), the Third Circuit stated that an ESOP’s fiduciary is “entitled 

to a presumption that it acted consistently with ERISA” by 

investing in employer stock.  Id. at 571.  In order to rebut this 

presumption, the plaintiff must introduce evidence that “the 

ERISA fiduciary could not have believed reasonably that 

continued adherence to the ESOP’s direction was in keeping with 

the settlor's expectations of how a prudent trustee would operate.”  

Id.  This holding has been extended beyond ESOPs to any eligible 

individual account plan holding employer stock, and has been 

applied at the pleadings stage.  See In re Citigroup ERISA Litig., 

662 F.3d 128 (2d Cir. 2011); Edgar v. Avaya, Inc., 503 F.3d 340 

(3d Cir. 2007).  But see Pfiel v. State Street Bank and Trust Co., 

671 F.3d 585, 592-593 (6th Cir. 2012) (presumption does not 

apply at pleading stage). 

3. Duty to Diversify (ERISA § 404(a)(1)(C)) – Fiduciaries must diversify the 

investments of the plan so as to minimize the risk of large losses, unless 

under the circumstances it is clearly prudent not to do so; and 

a. Burden of proof: once the plaintiff has proven a failure to 

diversify, the burden shifts to the defendant to prove that such 

failure to diversify was prudent.  Conference Report on ERISA, 

H.R. No. 93-1280 (“Conf. Report”) at 304. 

b. Failure to diversify is a facts and circumstances test. 

c. The Conf. Report states that “[t]he degree of investment 

concentration that would violate the requirement to diversify 

cannot be stated as a true percentage, because a prudent fiduciary 

must consider the facts and circumstances of each case.”  The 

Conf. Report goes on to state that the relevant factors to be 

considered include (1) the purposes of the plan; (2) the amount of 

the plan’s assets; (3) financial and industrial conditions; (4) the 

type of investment; (6) the distribution as to geographic location; 

(6) the distribution as to industry; (7) the dates of maturity.  Conf. 

Rep. at 465. 

d. For example, in GIW Indus. Inc. v. Trevor, Stewart, Burton & 

Jacobsen, Inc., 895 F.2d 729 (11th Cir. 1990), the court held that 

the fiduciary breached the duty to diversify when the fiduciary 

invested mostly in long-term government bonds with a fixed 
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maturity date, which later he liquidated at a loss to satisfy cash 

flow needs. 

e. The duty to diversify applies to investments held by each fund in 

which a plan invests, rather than to all the investments of the plan 

as a whole.  See In re Unisys Savings Plan Litigation, 74 F.3d 420, 

438 (3d Cir. 1996) (the duty to diversify must be measured by 

reference to each individual fund rather than the plan as a whole).   

f. The fiduciary must prove both that the decision not to diversify 

was prudent but also that there was no risk of significant losses.  

Marshall v. Glass/Metal Association & Glaxers and Glassworkers 

Pension Plan, 507 F. Supp. 378, 384 (D. Hawaii 1980);  See also 

Etter v. J. Pease Construction Co., 963 F.2d 1005 (7th Cir. 1992) 

(trustees prudently did not diversify because they conducted 

extensive research on the investments and the investments 

provided a 65% annual return).   

g. In the case of an eligible individual account plan, the duty to 

diversify investments is not violated by acquisition or holding of 

qualifying employer real property or securities.  ERISA 

§ 404(a)(2). 

4. Duty to Act in Accordance with Plan Documents and Instruments (ERISA 

§ 404(a)(1)(D)).  

a. In Donovan v. Cunningham, 716 F2d 1439 (5th Cir. 1983), the 

court held that the trustee breached his fiduciary duty by failing to 

excuse himself from a decision as required by the plan documents. 

b. The duty is limited to acting in accordance with plan documents 

and instruments to the extent such documents and instruments are 

consistent with ERISA.  See, e.g., Gruby v. Brady, 838 F. Supp. 

820, 829 (S.D.N.Y. 1993) (“if the benefits levels as set forth in the 

Fund’s governing plan documents are excessive, the Trustee 

Defendants may not avoid their fiduciary duties to Members by 

hiding behind documents which are inconsistent with ERISA”). 

c. In In re Citigroup ERISA Litig., 662 F.3d 128 (2d Cir. 2011), cert. 

denied, 133 S.Ct. 475 (2012), the court held that a plan provision 

that mandated the holding of a company stock fund was consistent 

with ERISA’s other provisions that explicitly contemplated that 

eligible individual account plans and ESOPs will invest in 

employer stock, and therefore following such a plan provision by 

investing plan assets in employer stock did not run afoul of ERISA 

§ 404(a)(1)(D). 
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5. Duty not to engage in prohibited transactions (ERISA § 406):  ERISA 

§ 406 is intended to make certain transactions per se illegal because of the  

potential for abuse.  See Donovan v. Cunningham, 716 F.2d 1455, 1464-

65 (5th Cir. 1983) (the purpose of § 406 “was to make illegal per se the 

types of transactions that experience had shown to entail a high potential 

for abuse”) and Cutaiar v. Marshall, 590 F. 2d 523 (3d Cir. 1979) 

(“Congress intended to create an easily applied per se prohibition of the 

type of transaction in question.”).  Exemptions to prohibited transactions 

contained in ERISA § 408, or are issued by DOL pursuant to its authority 

under Section 408. 

a. Prohibition against certain transactions with parties-in-interest:  

i. ERISA § 406(a)(1): A fiduciary may not cause the plan to 

engage in a transaction if he knows or should know that 

such transaction constitutes a direct or indirect “(A) sale or 

exchange, or leasing, of any property between the plan and 

a party in interest; (B) lending of money or other extension 

of credit between the plan and a party in interest; (C) 

furnishing of goods, services, or facilities between the plan 

and a party in interest; (D) transfer to, or use by or for the 

benefit of a party in interest, of any assets of the plan; or 

(E) acquisition, on behalf of the plan, of any employer 

security or employer real property in violation of [ERISA 

§ 407(a)]”. 

ii. A “party-in-interest” is defined in ERISA § 3(14). 

b. Prohibition against fiduciary conflicts of interest (ERISA § 406(b)) 

i. ERISA § 406(b)(1): A fiduciary shall not “deal with the 

assets of the plan in his own interest or for his own 

account.”  

(a) A violation prohibition on self-dealing occurs even 

if the plan profited from the violation.  See Leigh v. 

Engle, 727 F.2d 113 (7th Cir. 1983) (trustees who 

were also officers of a company violated 

§ 406(b)(1) when they used plan assets to further 

the goals of the company even though the plan 

received a 72 percent return).   

(b) It must be shown that the fiduciary dealt with the 

assets of the plan.  See Friend v. Sanwa Bank of 

California, 35 F.3d 466 (9th Cir. 1991) (a bank 

serving as a trustee of a plan acted as a creditor and 
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not a trustee when it refused to renew a line of 

credit for a company in which the plan invested). 

ii. ERISA § 406(b)(2): A fiduciary shall not “in his individual 

or in any other capacity act in any transaction involving the 

plan on behalf of a party (or represent a party) whose 

interests are adverse to the interests of the plan or the 

interests of its participants or beneficiaries.”  

(a) In Cutaiar v. Marshall, 590 F.2d 523, 529-530 (3d 

Cir. 1979), the court held that identical trustees of 

two employee benefit plans violated § 406(b)(2) 

when they arranged a loan from one plan to the 

other because a loan transaction necessarily 

involves “adverse” interests as “…fiduciaries acting 

on both sides of a loan transaction cannot negotiate 

the best terms for either plans.” 

iii. ERISA § 406(b)(3): A fiduciary shall not “receive any 

consideration for his own personal account from any party 

dealing with such plan in connection with a transaction 

involving the assets of the plan.” 

(a) This is known as the “anti-kickback provision” and 

does not need a showing of bad faith to find that it 

has been violated.  See Lowen v. Tower Asset 

Management, Inc., 653 F. Supp. 1542 (S.D.N.Y.), 

aff’d, 829 F.2d 1209, 1213 (2d Cir. 1987) (quoting 

Cutaiar, 590 F.2d at 528) (“liability [would] be 

imposed even where there is ‘no taint of scandal, no 

hint of self-dealing, no trace of bad faith….’” 

B. Co-fiduciary liability 

1. ERISA § 405(a) provides that a fiduciary may be liable for the breaches of 

another fiduciary if the first fiduciary “(1) participates knowingly in, or 

knowingly undertakes to conceal, an act or omission of such other 

fiduciary, knowing such act or omission is a breach; (2) by his failure to 

comply with section 404(a)(1) in the administration of his specific 

responsibilities which give rise to his status as a fiduciary, has enabled 

such other fiduciary to commit a breach; or (3) has knowledge of a breach 

by such other fiduciary, unless he makes reasonable efforts under the 

circumstances to remedy the breach.” 

a. Under ERISA §§ 405(a)(1) or (3), the co-fiduciary must have 

actual knowledge of the breach.  See Davidson v. Cook, 567 F. 

Supp. 225 (E.D. Va. 1983) (although the fiduciary should have 
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known about his co-fiduciary’s breach, evidence did not indicate 

that the actual knowledge existed, and therefore, the court refused 

to impose co-fiduciary liability). 

b. A co-fiduciary should take reasonable steps under the 

circumstances to remedy the breach which, under the 

circumstances, may include if appropriate, notifying the plan 

sponsor, or filing a lawsuit or notify the Secretary of Labor.  (Conf. 

Report at 460-61). 

C. Non-fiduciary liability – while ERISA does not by its terms extend liability to 

non-fiduciaries who assist fiduciaries in a breach of duty, courts have extended it 

to reach such persons.   

1. Supreme Court Cases 

a. In Mertens v. Hewitt Assocs., 508 U.S. 248 (1993), the Supreme 

Court avoided the issue of non-fiduciary liability by affirming the 

lower court’s dismissal on the grounds that participants and 

beneficiaries can seek only equitable relief from non-fiduciaries, 

which does not include money damages.  However, dicta in the 

decision left open the question of whether non-fiduciaries can be 

liable for knowing participation in fiduciary breaches.   

b. In Harris Trust & Savings Bank v. Salomon Smith Barney Inc., 

530 U.S. 238, 251 (2000), the Supreme Court held that a non-

fiduciary party in interest could be liable under ERISA § 502(a)(3) 

for engaging in prohibited transactions, provided the non-fiduciary 

had “actual or constructive knowledge of the circumstances that 

rendered the transaction unlawful.”   

i. It should be noted that there cannot be a prohibited 

transaction under ERISA § 406 unless there is first a 

fiduciary who causes the plan to engage in the prohibited 

transaction.  See Wright v. Oregon Metallurgical Corp., 

360 F.3d 1090 (9th Cir. 2004) (plaintiffs failed to state a 

claim when they alleged that the union, which was not a 

fiduciary, caused the plan to engage in a prohibited 

transaction). 

2. Lower Courts 

a. Citing Harris Trust, some courts have extended non-fiduciary 

liability beyond prohibited transactions.  See, e.g., Bombardier 

Aerospace Employee Welfare Benefit Plan v. Ferrer, Piorot & 

Wansbrough, 354 F.3d 348, 353-354 (5th Cir. 2003) (ERISA 

§ 502(a)(3) authorizes a cause of action against a non-fiduciary, 

non party-in-interest attorney because “[a]s Harris Trust makes 
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clear, an entity need not be acting under a duty imposed by one of 

ERISA's substantive provisions to be subject to liability under 

§ 502(a)(3).”); Rudowski v. Sheet Metal Workers Int’l Assn. Local 

Union No. 24, 113 F. Supp. 2d 1176 (S.D. Ohio 2000) (a non-

fiduciary may be liable for a fiduciary’s violations of ERISA 

§ 404).  But see Renfro v. Unisys Corp., 671 F.3d 314, 325 (3d 

Cir. 2011) (ERISA does not authorize a suit against 

“nonfiduciaries charged solely with participating in a fiduciary 

breach”) (internal citation omitted). 

D. Who is a fiduciary?  

1. Statute and Regulatory Interpretations 

a. ERISA § 3(21)(A) states that “a person is a fiduciary with respect 

to a plan to the extent (i) he exercises any discretionary authority 

or discretionary control respecting management of such plan or 

exercises any authority or control respecting management or 

disposition of its assets, (ii) he renders investment advice for a fee 

or other compensation, direct or indirect, with respect to any 

moneys or other property of such plan, or has any authority or 

responsibility to do so, or (iii) he has any discretionary authority or 

discretionary responsibility in the administration of such plan.”  

This includes anyone designated by a named fiduciary to carry out 

fiduciary responsibilities.  The term “person” includes any 

individual, organization or entity. 

b. 29 C.F.R. § 2509.75-8 (Q&A D-3) states that some positions (e.g., 

plan administrators and trustees) “by their very nature” require 

persons to perform the fiduciary roles described in ERISA 

§ 3(21)(A).  

c. Generally, attorneys, accountants, actuaries or consultants are not 

considered fiduciaries merely be rendering such services unless it 

is shown that they are performing a fiduciary function described in 

ERISA § 3(21)(A).  29 C.F.R. § 2509.75-5 (Q&A D-1). 

2. Functional Test – See Mertens v. Hewitt Assocs., 508 U.S. 248, 262 

(1993) (statute delineates fiduciary conduct “in functional terms of control 

and authority over the plan”). 

a. A fiduciary is a person that performs any of the functions 

described in ERISA § 3(21)(A) regardless of their actual role. 

b. Those who carry out the basic fiduciary functions relating to asset 

management, plan administration and investment advice for a fee 

are generally held to be fiduciaries.  See, e.g., Hill v. Blue Cross 

and Blue Shield of Mich., 409 F.3d 710 (6th Cir. 2005) (a third-
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party administrator is a fiduciary when it has discretion to grant or 

deny claims under the plan). 

i. However, those who merely perform ministerial, rather 

than discretionary, administrative functions are not 

fiduciaries.  29 C.F.R. § 2509.75-8 (Q&A D-2).  

c. Officers of a corporate fiduciary may be considered fiduciaries 

i. Some courts have stated that individuals within a 

corporation or other entity who actually perform the 

fiduciary functions of the entity gain fiduciary status.  See 

Kayes v. Pacific Lumber Co., 51 F.3d 1449, 1460-1461 

(9th Cir. 1995) (a corporate officer who meets the 

“functional” definition of a fiduciary under ERISA is a 

fiduciary) and Tittle v. Enron Corp., 284 F. Supp. 2d 511, 

569-579 (S.D. Tex. 2003) (an inquiry must be made as to 

the extent of the responsibility and control actually 

exercised by particular individuals). 

ii. Other courts have held that officers of a corporate fiduciary 

are not fiduciaries unless it can be shown that they are 

delegated individual discretionary functions with respect to 

plan administration.  See, e.g., Confer v. Custom 

Engineering Co., 952 F.2d 34, 36-38 (3d Cir. 1991).  See 

also Holdeman v. Devine, 474 F.3d 770, 778-79 (10th Cir. 

2007) (holding that employer does not become a fiduciary 

simply by breaching an agreement to make employer 

contributions to an ERISA plan); Arevalo v. Herman, No. 

3:OICV512, 2002 U.S. Dist. LEXIS 7076, at *12 (E.D. Va. 

Apr. 12, 2002) (“A business entity’s officer or director who 

has responsibility for corporate affairs does not also have 

fiduciary responsibility with regard to an employee benefit 

plan simply by virtue of that corporate position”). 

3. Limitations on fiduciary status 

a. “To the extent” – ERISA § 3(21)(A) states that a person is a 

fiduciary only to the extent that such person is acting in a fiduciary 

capacity. 

i. For example, the DOL has stated that where the board of 

directors is “responsible for the selection and retention of 

plan fiduciaries…their liability is limited to the selection 

and retention of fiduciaries.”  DOL Regulation § 2509.75-8 

at D-4.  
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ii. In Pegram v. Herdrich, 120 S. Ct. 2143, 2152 (2000), the 

Supreme Court stated: “Under ERISA…a fiduciary may 

have financial interests adverse to beneficiaries.  

Employers, for example, can be ERISA fiduciaries and still 

take actions to the disadvantage of employee beneficiaries, 

when they act as employers (e.g., firing a beneficiary for 

reasons unrelated to the ERISA plan), or even as plan 

sponsors (e.g., modifying the terms of the plan as allowed 

by ERISA to provide  less generous benefits).”   

iii. In Johnson v. Georgia Pacific Corp., 19 F.3d 1184, 1199 

(7th Cir. 1994), the court states that “[a] person is a 

fiduciary ‘to the extent that’ he performs one of the 

described duties; people may be fiduciaries when they do 

certain things but be entitled to act in their own interest 

when they do others.” 

b. Plan sponsors acting as settlors are not fiduciaries in that capacity.   

i. Settlor Functions – Courts recognize that employers often 

wear two hats.  The DOL characterizes the non-fiduciary 

activities as “settlor” functions.   

ii. When a plan sponsor adopts, modifies or terminates a plan, 

it does not act as a fiduciary.  See Lockheed Corp. v. Spink, 

512 U.S. 882, 891 (1996) (amending a pension plan to 

include an early retirement window is a settlor function that 

“does not trigger ERISA’s fiduciary provisions”).   

iii. However, the DOL has acknowledged that while the 

decision to terminate a plan is a “settlor” function, the 

actions necessarily taken to effectuate the termination may 

be fiduciary in nature.  (Op. 97-03A (Jan. 23, 1997)).  See 

Varity Corp. v. Howe, 516 U.S. 489 (1996) (an employer 

acted as a fiduciary when it persuaded employees to 

voluntarily transfer to a new subsidiary by making 

misleading communications regarding future benefits).  

iv. Courts have generally held that amending a plan is a 

fiduciary function.  See Abbot v. Pipefitters Local Union 

No. 522 Hospital, Medical and Life Benefit Plan, 94 F.3d 

236 (6th Cir. 1996), cert. denied, 519 U.S. 1111 (1997) 

(multiemployer plan trustees’ imposition of higher 

contribution rate on one group of participants than on other 

was exercise of fiduciary discretion) and Jacobson v. 

Hughes Aircraft Co., 105 F.3d 1288 (9th Cir. 1997) (the 

employer cannot take off its “fiduciary” hat to use for its 
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own benefit an asset surplus attributable in part to 

employee contributions).   

E. Disclosure Obligations and Fiduciary Duties 

1. ERISA §§ 101-111 address explicit ERISA disclosure and reporting 

obligations.   

a. The plan administrator must furnish each participant or beneficiary 

with specific information, including: 

i. a copy of the summary plan description (ERISA 

§ 101(a)(1)); and a summary of material modification to the 

plan; 

ii. the annual report filed with the DOL (ERISA §§ 101(a)(2), 

104(b)(3)); and 

iii. a statement indicating the total benefits accrued and the 

nonforfeitable pension benefits, if any, which have accrued, 

or the earliest date on which benefits will become 

nonforfeitable (ERISA §§ 101(a)(2), 105(a)).  

b. Furthermore, upon written request of any participant or 

beneficiary, the plan administrator must furnish a copy of the latest 

summary plan description and the latest annual report, any terminal 

report, the bargaining agreement, trust agreement, contract, or 

other instruments under which the plan is established or operated.  

ERISA § 104(b)(4). 

2. Disclosure of non-enumerated material:  In Varity Corp. v. Howe, 516 

U.S. 489 (1996), the Supreme Court held that a plan sponsor had violated 

its fiduciary duties under ERISA § 404(a) when it intentionally 

misrepresented the financial stability of a new subsidiary and persuaded a 

number of employees to accept a transfer to the subsidiary.  The Court 

specifically did not decide “whether ERISA fiduciaries have any fiduciary 

duty to disclose truthful information on their own initiative, or in response 

to employee inquiries.”  Id. at 506.  Courts have since addressed, in a 

number of contexts, whether fiduciary duties may give rise to disclosure 

obligations beyond those explicitly enumerated in ERISA §§ 101-111. 

a. Physician Fee Arrangements:  In Ehlmann v. Kaiser Foundation 

Health Plan of Tex., 198 F.3d 552 (5th Cir.), the Fifth Circuit 

rejected the argument that a fiduciary has a general duty to disclose 

the physician fee arrangements of its sponsored health care plan.  

The Court relied on the principle that specific provisions of a 

statute govern general provisions in deciding that it would not add 

disclosure obligations to the specific obligations listed in ERISA 
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§§ 101-111.  The Court declined to address whether disclosure 

obligations might exist in “special circumstances” or given a 

“specific inquiry” from a participant.  Notably, the Court 

distinguished the Eighth Circuit’s decision in Shea v. Esensten, 

107 F.3d 625, as involving “special circumstances.”  In Shea, the 

Eighth Circuit held that there was a fiduciary duty to disclose the 

physician fee arrangement.  The Fifth Circuit described Shea as 

involving special circumstances because, in Shea, “the plan 

participant asked his doctor whether he should see a heart 

specialist regarding his heart condition, was told not to, and 

subsequently died of a heart attack, and…the compensation 

arrangement discouraged the kind of referral the plan participant 

sought.” 

b. Plan Amendments:  While courts have generally found no 

affirmative duty to disclose that changes to a plan are being 

considered, it is “well-settled that plan fiduciaries may not 

affirmatively mislead plan participants about changes, effective or 

under consideration, to employee pension benefit plans.” Pocchia 

v. Nynex Corp., 81 F.3d 275, 278 (8th Cir. 1996) (holding that 

there is no affirmative duty to disclose proposed changes). 

c. Other Cases Finding Additional Disclosure Obligations:  

Bowerman v. Wal-Mart Stores, Inc., 226 F.3d 574 (7th Cir. 2000) 

(“[i]f the written materials [are] inadequate, then the fiduciaries 

themselves must be held responsible for the failure to provide 

complete and correct material information in the event that a 

nonfiduciary agent provides misleading information.”); Farr v. 

U.S. West Communications, Inc., 151 F.3d 908 (9th Cir. 1998) 

(“Defendants’ failure to inform Plaintiffs about the potential tax 

consequences of lump sum distributions constitutes a breach of 

their fiduciary duties.”); Krohn v. Huron Memorial Hosp., 173 

F.3d 542, 547-48, 550 (6th Cir. 1999) (“[O]nce an ERISA 

beneficiary has requested information from an ERISA fiduciary 

who is aware of the beneficiary's status and situation, the fiduciary 

has an obligation to convey complete and accurate information 

material to the beneficiary’s circumstance, even if that requires 

conveying information about which the beneficiary did not 

specifically inquire.”) 

d. Cases Finding No Additional Disclosure Obligations:  In re 

Citigroup ERISA Litig., 662 F.3d 128, 143 (2d Cir. 2011) (no 

“duty to provide participants with nonpublic information 

pertaining to specific investment options”); Sprague v. General 

Motors Corp., 133 F.3d 388, 405 (6th Cir. 1998) (noting that “it 

would be strange indeed if ERISA’s fiduciary standards could be 

used to imply a duty to disclose information that ERISA’s detailed 
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disclosure provisions do not require to be disclosed,” and holding 

that fiduciary did not have an obligation to disclose that the plan 

was subject to amendment or termination); Faircloth v. Lundy 

Packing Co., 91 F.3d 648, 657 (4th Cir. 1996) (finding that ERISA 

§ 404(a) did not create duty to disclose employer’s appraisal or 

valuation reports requested by participant).  

3. Regulatory initiatives – the Department of Labor has promulgated 

regulations requiring specific disclosure of fee and investment 

information: 

a. Service provider disclosure:  29 C.F.R. § 2550.408b-2 requires 

certain service providers to disclose direct and indirect 

compensation that the provider expects it or its affiliates to receive 

in connection with its services, effective July 1, 2012. 

b. Participant disclosure:  29 C.F.R. § 2550.404a-5 requires the plan 

administrator to disclose, among other things, fees and expenses 

for general plan administration and the expense ratio, performance, 

and comparative information for any designated investment 

alternatives, beginning in 2012. 

F. ERISA § 404(c):  “if a participant or beneficiary exercises control over the assets 

in his account…no person who is otherwise a fiduciary shall be liable under this 

part for any loss, or by reason of any breach, which results from such participant’s 

or beneficiary’s exercise of control.” 

1. The Department of Labor has promulgated detailed regulations 

establishing what a plan must do to take advantage of Section 404(c) 

protections: 

a. A participant must be able to choose from at least three diversified 

investment alternatives (“Core Investments”), each of which has 

materially different risk and return characteristics. 29 C.F.R. 

§§ 2550.404c-(b)(1)(ii), (b)(3). 

b. A plan must provide participants and beneficiaries with an 

opportunity to exercise control over assets in his account. 

i. The terms of a plan must provide a reasonable opportunity 

to give investment instructions. The plan must allow 

participants and beneficiaries to give investment 

instructions with a frequency which is appropriate in light 

of each investment alternative’s market volatility, but, in 

the case of Core Investments, no less than once every three 

months. 29 C.F.R. § 2550.404c-(b)(2)(ii)(C). 
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ii. The participant or beneficiary must be provided or have the 

opportunity to obtain sufficient information to make 

informed decisions.  A participant or beneficiary cannot be 

deemed to have sufficient information unless: 

(a) a fiduciary provides the participant or beneficiary: 

an explanation that the plan is intended to comply 

with Section 404(c), a description of the investment 

alternatives (including the risk and return 

characteristics of each such alternative), an 

identification of any designated investment 

managers, an explanation of when and how a 

participant or beneficiary may give investment 

instructions, a description of transaction fees and 

expenses, the contact information of the plan 

fiduciary responsible for responding to requests for 

information, information relating to the procedures 

established to provide for the confidentiality of 

holdings, sales, and purchases of employer 

securities, a copy of the most recent prospectus 

provided to the plan (for first time investors), and 

any materials provided to the plan regarding voting, 

tender or similar rights insofar as such rights pass 

through to participants or beneficiaries; and 

(b) the fiduciary, upon request, provides to the 

participant or beneficiary: a description of the 

operating expenses of each investment alternative, 

copies of prospectuses, financial statements, and 

reports and other materials for investment 

alternatives, a list of the plan assets comprising the 

portfolio of each investment alternative and 

information relating to their value, information 

concerning the past and current performance and 

value of shares or units in investment alternatives 

available to participants or beneficiaries, and 

information concerning the value of shares or units 

held in the account of the participant or beneficiary. 

29 C.F.R. § 2550.404c-(b)(2)(i)(B). 

c. A participant must have in fact exercised independent control with 

respect to the transaction(s) at issue.  Importantly, a participant’s or 

beneficiary’s exercise of control is not independent if the fiduciary 

has concealed material, non-public facts regarding the investment 

from the participant or beneficiary.  29 C.F.R. § 2550.404c-

(c)(2)(ii); see also In re Xerox Corp. ERISA Litig., 483 F. Supp. 2d 

206, 213-14 (D. Conn. 2007) (refusing to dismiss employer stock 
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drop action because plaintiffs alleged that defendants failed to 

provide them with complete and accurate information regarding 

the stock); Tyco Int. Ltd MDL, 2004 WL 2903889, *8 (D.N.H. 

Dec. 2, 2004) (declining to dismiss because fiduciaries may have 

exercised improper influence or concealed material non-public 

information); In re Unisys Sav. Plan Litig., 74 F.3d 420, 446 (3d 

Cir. 1996) (holding, in a case arising before the regulations were 

effective, that 404(c) applies where the fiduciary provides 

“complete and accurate information” concerning investment 

alternatives). 

2. The extent of 404(c) protection. 

a. The Department of Labor has long asserted that the Section 404(c) 

defense does not extend to the act of designating investment 

options, and it codified this view in its disclosure regulations.  See 

29 C.F.R. § 2550.404c-(d)(2)(iv) (added Oct. 20, 2010 by 75 FR 

64910); see also Final Regulation Regarding Participant Directed 

Individual Account Plans, 57 FR 46906, 46924 n. 27 (Oct. 13, 

1992).  Thus, according to the Department of Labor, a fiduciary 

retains liability for the imprudent selection and retention of an 

investment option on the menu available to participants and 

beneficiaries.  Several courts have deferred to the Department’s 

interpretation, see, e.g., DiFelice v. U.S. Airways Inc., 497 F.3d 

410, 423-24 (4th Cir. 2007); Kanawi v. Bechtel Corp., 590 F. 

Supp. 2d 1213, 1232 (N.D. Cal. 2008); Bendaoud v. Hodgson, 578 

F. Supp. 2d 257, 271 (D. Mass. 2008); In re WorldCom, Inc., 263 

F. Supp. 2d 745, 763-65 (S.D.N.Y. 2003).  Two circuit courts 

rejected the Department’s reading, either explicitly or implicitly, 

before the Department codified its position in the regulation:  See 

Hecker v. Deere & Co., 556 F.3d 575, 589-91 (7th Cir. 2009); 

Langbecker v. Elec. Data Sys. Corp., 476 F.3d 299, 310-313 (5th 

Cir. 2007). 

i. Hecker v. Deere & Co., 556 F.3d 575, 589-91, petition for 

rehearing and rehearing en banc denied, 569 F.3d 708 (7th 

Cir. 2009).  Plaintiffs alleged that Defendants breached 

fiduciary duties by imprudently providing investment 

options with excessive fees and by failing to disclose the 

structure of those fees.  Referring to the broad range of 

investment options (and attendant fees) offered under the 

plan, the Court dismissed Plaintiffs’ complaint on the 

grounds that participants had control under 404(c) over any 

losses due to allegedly excessive fees.  

ii. Langbecker v. Elec. Data Sys. Corp., 476 F.3d 299, 310-

313 (5th Cir. 2007).  The court, assuming that the 
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Department’s interpretation was entitled to Chevron 

deference, nonetheless rejected it.  The Court reasoned that 

the Department’s interpretation “would render the § 404(c) 

defense applicable only where plan managers breached no 

fiduciary duty, and thus only where it is unnecessary.”  Id. 

at 311. 

3. Courts also disagree as to whether 404(c) provides a defense to class 

certification.  For cases certifying classes, see, e.g., Merck & Co., Inc. 

Sec., Derivative & ERISA Litig., 2009 WL 331426, *12-13 (D.N.J. Feb. 

10, 2009); George v. Kraft Foods Global, Inc., 251 F.R.D. 338, 349-50 

(N.D. Ill. 2008); In re Polaroid ERISA Litig., 240 F.R.D. 65, 76 (S.D.N.Y. 

2006).  These courts often rely on the reasoning of Lively v. Dynegy, Inc., 

2007 WL 685861, *10-11 (S.D. Ill. Mar. 2, 2007), which explained:  “the 

Court fails to see why the defense would be unique to Plaintiffs’ claims 

and would not instead apply to the claims of all of the members of the 

proposed class, given that it is clearly Defendants’ position in this case 

that they bear no responsibility for the Plan losses at issue here in light of 

the control Plan participants exercised over the investment of their 

accounts in…stock.”  For cases denying certification, see Wiseman v. 

First Citizens Bank & Trust Co., 212 F.R.D. 482, 486-87 (W.D.N.C. 

2003) (denying certification for lack of commonality and typicality 

because the issue of independent control under 404(c) would require 

individualized considerations); Thomas v. Aris Corp. of Am., 219 F.R.D. 

338, 342 (M.D. Penn. 2003) (denying certification for lack of typicality); 

see also Langbecker v. Elec. Data Sys. Corp., 476 F.3d 299, 310-313 (5th 

Cir. 2007) (remanding with instructions that district court consider the 

effect of 404(c) on the propriety of certification). 

4. Consequence of failing to strictly comply with § 404(c) regulations.  In 

Jenkins v. Yager, 444 F.3d 916 (7th Cir. 2006), the plan at issue was not 

compliant with § 404(c), but the plan had nonetheless provided 

participants with the ability to choose their investments from a number of 

options.  Plaintiffs argued that the delegation of authority to direct 

investments, in the absence of compliance with § 404(c), violated 

fiduciary duties.  The Court rejected the Plaintiffs’ argument, finding an 

implied exception to the general rule that a fiduciary may not avoid 

responsibility by delegating her duties.  But see Tittle v. Enron Corp., 

2003 WL 22245394, at *24 (S.D. Tex. Sept. 30, 2003) (“If a plan does not 

qualify as a 404(c) [plan], the fiduciaries retain liability for all investment 

decisions made, including decisions by the Plan participants.”). 

G. Remedies under ERISA 

1. Causes of action for claims of breach of fiduciary duty: 
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a. § 502(a)(2) allows the Secretary of Labor, a plan participant, 

beneficiary or fiduciary to obtain appropriate relief  under 

§ 409(a).  ERISA § 409(a) provides that “[a]ny person who is a 

fiduciary with respect to a plan who breaches any of the 

responsibilities, obligations, or duties imposed upon fiduciaries by 

this subchapter shall be personally liable to make good to such 

plan any losses to the plan resulting from each such breach, and to 

restore to such plan any profits of such fiduciary which have been 

made through use of assets of the plan by the fiduciary, and shall 

be subject to such other equitable or remedial relief as the court 

may deem appropriate, including removal of such fiduciary.”  

b. § 502(a)(3) allows a plan participant, beneficiary or fiduciary to 

bring an action to (i) enjoin any act or practice which violates Title 

I of ERISA or the terms of the plan or (ii) seek “appropriate 

equitable relief” in the case of any such violation or to enforce any 

provisions of Title I of ERISA or the terms of the plan. 

c. § 502(a)(1)(B) allows a participant or beneficiary to recover 

benefits due him under the terms of a plan; typically not viewed as 

a remedy for breach of fiduciary duty, but some courts have 

allowed for the possibility that a claim sounding in breach of 

fiduciary duty may properly be viewed as a claims for benefits.   

See Lanfear v. Home Depot, 536 F.3d 1217, 1223 (11th Cir. 2008) 

(“A complaint for the decrease in value of a defined contribution 

account due to a breach of fiduciary duty is not for damages 

because it is limited to the difference between the benefits actually 

received and the benefits that would have been received if the plan 

management had fulfilled its statutory obligations”).  See also 

LaRue v. DeWolff, Boberg & Association, Inc., 552 U.S. 248, 257 

(2008) (Roberts, C.J., concurring) (questioning whether claim was 

more properly construed as a claim for benefits under ERISA 

§ 502(a)(1)(B)). 

2. Relief for individuals vs. relief for the plan as a whole 

a. In Varity Corp. v. Howe, 516 U.S. 489 (1996), the Supreme Court 

held that § 502(a)(3) provided an individual remedy for 

participants and beneficiaries. 

b. For over twenty years, many courts had held that § 409(a) provided 

relief only to the plan as a whole and not for any entity or plan 

beneficiary who was harmed, citing Massachusetts Mutual Life 

Ins. Co. v. Russell, 473 U.S. 134 (1985) (holding that individuals 

may sue under § 502(a)(2) only on behalf of the plan as a whole).   
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c. However, the Supreme Court in LaRue v. DeWolff, Boberg & 

Associates et al., 552 U.S. 248 (2008) distinguished its holding in 

Russell (which concerned a defined benefit pension plan) where 

losses were alleged to an individual’s account in a defined 

contribution plan.  The Supreme Court stated that “our references 

to the ‘entire plan’ in Russell, which accurately reflect the 

operation of § 409 in the defined benefit context, are beside the 

point in the defined contribution context.”  LaRue, 552 U.S. at 256.   

d. § 502(a)(3) generally only provides for traditional equitable relief 

(such as injunctive remedies and monetary remedies such as 

disgorgement and equitable restitution) and does not allow for 

“legal” damages. 

i. In Mertens v. Hewitt Assocs., 508 U.S. 248 (1993), the 

Court interpreted the phrase “appropriate equitable relief” 

in § 502(a)(3) to apply only to “traditional” equitable 

remedies, such as injunctions and equitable restitution and 

does not include relief “at law,” including legal restitution. 

ii. In Great-West Life & Annuity Ins. Co. v. Knudson, 534 

U.S. 204 (2002), the Court reaffirmed its holding in 

Mertens, holding that the plaintiff had not stated a claim for 

equitable relief under § 502(a)(3).  In Great-West, a welfare 

plan attempted to enforce its subrogation provision and 

sought reimbursement of medical expenses from a 

settlement between the plan beneficiary and a third-party 

tort teaser.  However, because the terms of the settlement 

specifically allocated certain amounts to individuals and 

entities (including to the plan and a special needs trust) and 

no part of the settlement went directly into the hands of the 

plan beneficiary (it went into a special needs trust for the 

care of the plan beneficiary), the plan was seeking legal 

restitution (the imposition of personal liability) rather than 

equitable restitution.   

iii. In contrast, in Sereboff v. Mid Atlantic Medical Services, 

Inc., 547 U.S. 356 (2006), the Court stated that the plaintiff 

had stated a claim for equitable restitution, which was 

appropriate under § 502(a)(3).  Similar to Great-West, in 

Sereboff a welfare plan attempted to enforce its subrogation 

provision.  However, unlike Great-West, the Court held 

that the subrogation provision in Sereboff acted as an 

equitable lien by contract on the funds recovered by the 

plan beneficiary and held in a separate account.  The Court 

stated that equitable restitution was appropriate if the basis 

for the claim and the means used to attain recovery would 
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have been deemed equitable in the past when there were 

separate courts of law and equity.  Sereboff, 547 U.S. at 

362.  Since the plan beneficiary had recovered funds from a 

third-party tortfeasor and had agreed to preserve a portion 

of the funds in a separate investment account, the Court 

held that the plan could enforce its subrogation provisions. 

iv. However, the Supreme Court has now called into question 

whether the “equitable” limitation on relief in 502(a)(3) 

precludes payment of money in forms other than “legal” 

damages.  In Cigna Corp. v. Amara, 131 S.Ct. 1866, 1880 

(2011), six Justices agreed that when an ERISA plan 

beneficiary sues a plan fiduciary, it may be entitled to those 

remedies previously available in courts of equity.  This 

includes surcharge, “which allows relief in the form of 

monetary ‘compensation’ for a loss resulting from a 

trustee’s breach of duty, or to prevent the trustee’s unjust 

enrichment.”  Id.  (citing treatises).  The Court explained 

that “the fact that this relief takes the form of a money 

payment does not remove it from the category of 

traditionally equitable relief.”  Id.    

e. Relief under § 502(a)(3) must also be “appropriate.” 

i. In Varity Corp. v. Howe, the court stated that “where 

Congress elsewhere provided adequate relief for a 

beneficiary’s injury, there will likely be no need for further 

equitable relief, in which case such relief normally would 

not be ‘appropriate.’” 516 U.S. 489 (1996).  See Ream v. 

Frey, 107 F.3d 147 (3d Cir. 1997) (a beneficiary could 

properly recover his account balance from a profit-sharing 

plan, directly from a breaching fiduciary as “appropriate” 

equitable relief); Kemmerer v. ICI Americas Inc., 70 F.3d 

281 (3d Cir. 1995) (an injunction was the appropriate 

remedy where the employer terminated a deferred 

compensation plan and did not distribute account balances 

pursuant to the participant elections, rather than monetary 

damages to recover losses on account of adverse tax 

consequences). 

3. Right to a Jury Trial 

a. Background 

i. ERISA does not expressly create the right to a jury trial.   
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ii. The Seventh Amendment of the United States Constitution 

creates a right to a jury trial in “suits at common law.”     

b. Courts holding that no jury trial is available in an action for 

benefits under ERISA § 502(a)(1)(B). 

i. In Adams v. Cyprus Amax Minerals Co., 149 F.3d 1156 

(10th Cir. 1998), the 10th Circuit conducted a Seventh 

Amendment analysis and concluded that Plaintiffs claims 

under ERISA § 502(a)(1)(B) were equitable, rather than 

legal, in nature.  Plaintiff had alleged claims for enhanced 

severance benefits under ERISA.  The Court held that 

claims for recovery of benefits, enforcement of plan terms, 

and violation of procedural requirements were equitable in 

nature, turning on “the threshold determination of whether 

Plaintiffs are eligible to receive assets held in trust by the 

Defendants” thus “embod[ying] equitable as opposed to 

legal issues.”  Id. at 1161.  Accordingly, the Seventh 

Amendment inquiry weighed against a right to a jury trial.    

ii. The Adams court further found that even though Plaintiffs 

had requested monetary relief “an award of money 

damages may be considered an equitable rather than legal 

remedy if (1) the monetary award is incidental to or 

intertwined with injunctive relief or (2) the damages are 

restitutionary ‘such as in actions for disgorgement of 

improper profits.”  Adams, 149 F.3d at 1161.  In this case, 

both exceptions applied.  Id. 

iii. Numerous other courts have held that there is no Seventh 

Amendment right to a jury trial in actions for benefits under 

ERISA § 502(a)(1)(B).  See DeFelice v. American Int’l 

Life Assurance Co., 112 F.3d 61, 64-65 (2d Cir. 1997); 

Blake v. Unionmetal Stock Life Ins. Co., 906 F.2d 1525, 

1526-27 (11th Cir. 1990); Cox v. Keystone Carbon Co., 

894 F.2d 647, 649-50 (3d Cir. 1990), cert. denied, 498 U.S. 

811, 111 S. Ct. 47 (1990); In re Vorpahl, 695 F.2d 318, 

320-22 (8th Cir. 1982). 

c. Likewise, courts have generally held that there is no right to a jury 

trial for claims brought under ERISA § 502(a)(3): 

i. In Phelps v. C.T Enterprises, Inc., 394 F.3d 213, 222 (4th 

Cir. 2004), the Court held that where “any potential relief 

[was] grounded in the ‘other equitable relief’ language of” 

ERISA § 502(a)(3) there was no right to a jury trial. 
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ii. In Spinelli v. Gaughan, 12 F.3d 853, (9th Cir. 1993), the 

Court found that no right to jury existed for claim under 

ERISA § 503(a)(3) that Plaintiff was discharged in 

retaliation for exercising her rights under ERISA.  The 

court relied on both the language of the statute and the 

Supreme Court’s decision in Mertens v. Hewitt Assocs., 

113 S. Ct. 2063, 2069 (19993) which held that “damages 

are not available for a violation of section 502(a)(3).” 

d. On the other hand, there is a right to a jury trial in actions for fund 

contributions against a delinquent employer under ERISA 

§ 502(g)(2).  See Sheet Metal Workers Local 19 v. Keystone 

Heating and Air Conditioning, 934 F.2d 35 (3d Cir. 1991).  The 

court in Keystone Heating relied on the language of Section 

502(g)(2)(E), which, unlike other provisions of ERISA authorizes 

“such other legal or equitable relief as the court deems 

appropriate” (emphasis added).  It found that “[t]his choice of 

terminology reveals that Congress intended to grant the right to a 

jury trial.”  Id. at 39. 

e. Because claims for breach of fiduciary duty brought under Section 

502(a)(2) are generally considered equitable in nature, courts 

typically find no right to a jury trial, although in a few cases, courts 

have found that there is a right to a jury trial.   

i. For example, in Pereira v. Farace, 413 F.3d 330 (2d Cir. 

2005), the court found a right to a jury trial in a breach of 

fiduciary duty claim where the Trustee [sought] “only to 

recover funds attributable to [Plaintiff’s] loss, not 

[Defendant’s] unjust gain.”  Id. at 341.  As a result, the 

court concluded that the damages sought were 

compensatory, and thus a legal claim, rather than 

restitutionary and thus equitable.  See also Ellis v. Rycenga 

Homes, Inc., 2007 WL 1032367 (W.D. Mich. 2007). 

ii. Similarly, in Chao v. Meixner, 2007 WL 4225069 (N.D. 

Ga., Nov. 27, 2007), the court found that a jury trial was 

available in a case alleging improper payments made by 

plan fiduciaries.  It reasoned that Section 502(a)(2) “does 

not expressly limit the available remedies to equitable 

remedies, and expressly authorizes remedies compensatory 

in nature, which traditionally arise at law.”   

II. Excessive Fee Cases  

A. Overview 

http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=2006879263&rs=WLW9.04&ifm=NotSet&fn=_top&sv=Split&tc=-1&pbc=F8D648C9&ordoc=2011889436&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
http://web2.westlaw.com/find/default.wl?tf=-1&serialnum=2006879263&rs=WLW9.04&ifm=NotSet&fn=_top&sv=Split&tc=-1&pbc=F8D648C9&ordoc=2011889436&findtype=Y&db=506&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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1. Dozens of putative class action lawsuits filed in the last three years allege 

that 401(k) plans are being charged excessive fees in breach of ERISA 

fiduciary duties owed to plans and plan participants. 

2. Claims are asserted by two types of plaintiffs: 

a. Individual plan participants on behalf of themselves and a putative 

class of participants of the plan(s) sponsored by a single employer; 

or 

b. Plan named fiduciaries on behalf of their plans and a putative class 

of fiduciaries of plans serviced by the same provider.     

3. Defendants named in the suits include: 

a. Employer-sponsor and plan’s named fiduciaries; and/or 

b. Plan service providers including directed trustee, recordkeeper 

and/or investment provider. 

4. Core allegations include: 

a. Defendants caused the plan to pay unreasonable fees in the form of 

direct and indirect compensation to service providers in violation 

of ERISA § 404(a) prudence requirements and ERISA § 406 

prohibited transaction rules. 

b. Defendants engaged in an imprudent investment selection process 

that resulted in the inclusion of excessively-priced investment 

vehicles, causing the plan to pay excessive fees. 

c. Defendants suffered from conflicts of interest in selecting 

providers and negotiating fees. 

d. Defendants failed to monitor fees and expenses paid by the plan 

and investment option performance. 

e. Defendants failed to disclose revenue sharing arrangements 

between service provides to plan sponsors and participants. 

f. Defendants use of asset-based fee structures caused participants to 

pay excessive fees. 

g. Defendants engaged in self dealing by using plan assets, including 

revenue sharing payments and float earned on plan investments, 

for their own benefit. 

B. Decisions in lower courts 
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1. Some defendants have succeeded in defeating excessive fee claims at the 

motion to dismiss stage. 

a. In Hecker v. Deere & Co., 556 F.3d 575, petition for rehearing 

and rehearing en banc denied, 569 F.3d 708 (7th Cir. 2009), the 

Seventh Circuit affirmed dismissal of the complaint in this first 

appellate decision in the wave of participant-filed excessive fees 

suits on the grounds that defendants had breached no fiduciary 

duty based on the alleged failure to disclose revenue sharing 

between service providers, and that the complaint’s allegations did 

not state a claim that the employer acted imprudently in selecting 

investment funds for the plans.  The court also affirmed dismissal 

of the claims against the two service provider defendants, finding 

that neither possessed relevant fiduciary authority such that either 

could be liable under ERISA for disclosing revenue sharing 

practices or choosing investment options.  In rejecting plaintiffs’ 

core allegations that the funds in the plans charged excessively 

high fees, the court relied, in part, on the fact that mutual fund fees 

are set in a competitive market and that the plans at issue offered 

funds with a wide range of fees, including 2,500 funds that were 

accessible through a brokerage window.   

b. The court in Columbia Air Servs. Inc. v. Fidelity Management 

Trust Co., No. 07-11344, 2008 WL 4457861 (D. Mass. Sept. 30, 

2008) dismissed the plaintiff’s complaint in a fiduciary-filed suit 

that challenged the fees and revenue sharing payments received by 

the plan’s directed trustee and recordkeeper, finding that plaintiff 

failed to allege facts that defendant acted as a fiduciary of the plan 

with respect to its contractual compensation and receipt of revenue 

sharing payments from fees collected from affiliated mutual funds. 

2. Of the cases that have proceeded past the motion to dismiss stage, some 

defendants have prevailed on summary judgment. 

a. Defendants in Taylor v. United Tech. Corp. et al., No. 06-1494, 

2009 WL 535779 (D. Conn. March 3, 2009), aff’d, 354 Fed. Appx. 

525 (2d Cir. Dec. 1, 2009), obtained summary judgment on the eve 

of trial on similar claims of imprudent investment selection and 

excessive and undisclosed fees.  The court rejected plaintiffs’ 

challenge to the plan’s use of actively-managed mutual funds, 

noting that in some instances the plan’s active funds outperformed 

their index benchmarks, and that in any event the defendant 

sponsor’s fund selection process included appropriate 

consideration of the fees and returns of the selected funds.  The 

court also rejected plaintiffs’ excessive fees claim, where plaintiffs 

failed to proffer evidence to show that the plan’s service provider 
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received compensation that was “materially unreasonable” or 

“beyond the market rate.”   

b. Defendants in Kanawi v. Bechtel Corp., No. 06-05566 (N.D. Ca. 

Nov. 3, 2008), also obtained summary judgment on plaintiffs’ 

excessive fees claim when the court held that the evidence did not 

support a determination that the fees paid by the plan were 

“patently unreasonable,” or that defendants abrogated their duties 

in reviewing the performance of the funds.  Declining to second-

guess defendants’ business judgment or to rely solely on hindsight, 

the court noted that “the test of prudence is one of conduct and not 

performance.”  With respect to plaintiffs’ claim that defendants 

engaged in prohibited transactions by retaining an investment 

manager and service provider who lacked independence, the court 

dismissed that claim to the extent that the challenged fees were 

paid by the employer and plan sponsor, and not out of plan assets, 

leaving only plaintiffs’ claim with respect to a four-month period 

during which the fees were paid from plan assets.  The Department 

of Labor has intervened in the district court to be permitted to 

obtain the summary judgment record in the event an appeal is 

taken and the Department wishes to participate at the appellate 

level. 

3. Plaintiffs’ claims have survived early challenges on the pleadings in 

several instances, and have been found partially meritorious in one trial. 

a. In Braden v. Wal-Mart Stores, Inc., 588 F.3d 585 (8th Cir. 2009), 

the court reversed dismissal of claims against the plan’s employer-

sponsor and named fiduciaries that alleged, among other things, 

excessive and undisclosed fees and imprudent selection of the 

plan’s mutual fund options, which included ten retail class funds, 

most of which were actively managed.  The court found that 

plaintiffs stated excessive fee claims by alleging (i) provider 

received undisclosed revenue sharing; (ii) mutual funds offered 

charged significantly higher fees than alternatives; (iii) revenue 

sharing was an alleged “kickback.” 

b. The court in Spano v. The Boeing Co., 2007 WL 1149192 (S.D. 

Ill. Apr. 18, 2007) also denied defendants’ motions to dismiss, 

declining to decide whether the plan sponsor and its benefits 

director were fiduciaries of the plan within the meaning of ERISA, 

whether fiduciary status is a factual question the court deemed 

inappropriate for a motion to dismiss.  The court also declined to 

decide on the pleadings whether the relief the plaintiffs sought was 

equitable within the meaning of § 502(a)(3) and held that the 

defendants’ ability to maintain a defense under § 404(c) could not 

be decided on the complaint.   
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c. In Tussey v. ABB, Inc., 2008 WL 379666 (W.D. Mo. Feb. 11, 

2008), the court held that neither ERISA nor the Department of 

Labor require that revenue sharing be specifically identified and 

disclosed to participants, and that defendants could therefore not 

have breached duties owed to participants by failing to disclose 

revenue sharing arrangements between service providers.  

Nonetheless, the court denied the sponsor’s motion to dismiss 

based on § 404(c) on the ground that § 404(c) is an affirmative 

defense that must be pleaded and proved at trial.  As to the service 

provider defendants’ motions to dismiss, the court held that the 

complaint raised factual questions as to the providers’ discretion 

over plan assets for purposes of determining fiduciary status, and 

that it was inappropriate to make that factual determination on the 

pleadings, denying the motions.  After a full trial on the merits, 

2012 WL 1113291 (W.D. Mo. Mar. 31 2012), appeal pending, the 

court held that the plan sponsor failed to quantify/monitor 

recordkeeping fees and revenue sharing, and failed to capture 

revenue sharing for plan benefit and acted imprudently with 

respect to certain investment selections.  The provider not liable 

for investment selection because it was not a fiduciary with respect 

to its fees. 

4. Plaintiffs have also obtained victories at the summary judgment stage. 

a. In Haddock v. Nationwide Financial Services, 419 F. Supp. 2d 156 

(D. Conn. 2006), the trustees of five separate defined contribution 

plans sued Nationwide for ERISA violations based on allegations 

of excessive mutual fund revenue sharing payments.  In March 

2006, a federal district court denied Nationwide’s motion for 

summary judgment holding that material facts existed as to 

whether (1) Nationwide’s status as the plan’s investment provider 

made it a “fiduciary” and (2) the funds used for revenue sharing 

payments constituted “assets of the plan.” 

5. Class certification decisions 

a. Classes have been certified in a number of cases, including Abbott 

v. Lockheed Martin Corp., Tussey v. ABB, Inc., Taylor v. United 

Tech. Corp. et al., but denied in cases including Spano v. The 

Boeing Co., Northrup Grumman Corp., Civ. A. No. 2:06-CV-

06213 (C.D. Cal.) and Ruppert v. Principal Life Ins. Co., Civ. A. 

No. 4:07-CV-00344 (S.D. Ia.).   
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