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I. Introduction and Overview 

A. Entrance of the CFTC onto the Registered Fund Regulatory Scene 

In early 2012, the Commodity Futures Trading Commission (“CFTC”) took final action 

that brought the registered fund industry into the CFTC’s commodity pool operator regulatory scheme. 

1. Amendments to Rule 4.5 

On February 9, 2012, the CFTC adopted amendments to CFTC Rule 4.5 that 

eliminated the blanket exclusion from the definition of commodity pool operator (“CPO”) for investment 

companies registered under the Investment Company Act of 1940 (the “1940 Act”) and their investment 

advisers, which Rule 4.5 had provided since 2003.1  Under the Rule as amended, only 1940 Act registered 

funds (“RICs”) that meet both a “de minimis” trading test and a marketing test with respect to their 

transactions in “commodity interests,” and the advisers and operators of those funds, will qualify for the 

CPO exclusion.2  As of December 31, 2012, advisers to RICs that do not meet these tests have been 

required to register with the CFTC as CPOs and to become members of the National Futures Association 

(“NFA”).3 

2. Suspension of CPO Regulation Pending Adoption of Final Harmonization 

Rules 

On the same day, the CFTC proposed rules intended to “harmonize” the CFTC’s 

CPO disclosure, shareholder reporting, and recordkeeping requirements applicable to registered 

                                                      
1 Commodity Pool Operators and Commodity Trading Advisors: Compliance Obligations, 77 FR 11,252 (Feb. 24, 2012) 

(“Rule 4.5 Amendment Release”).  The amendments to Rule 4.5 reinstated trading and marketing tests similar to those that 

Rule 4.5 had imposed when it was adopted in 1985, but which the CFTC had eliminated in 2003.  Additional Registration 

and Other Regulatory Relief for Commodity Pool Operators and Commodity Trading Advisers; Past Performance Issues, 68 

FR 47,221 (Aug. 8, 2003). 

2 When it amended Rule 4.5, the CFTC also rescinded a rule that had provided a blanket exemption (without trading or 

marketing restrictions) from CPO registration for sponsors of certain private funds (prior Rule 4.13(a)(4)).  Sponsors of 

private funds that adhere to trading and marketing restrictions similar to those in amended Rule 4.5 may still claim an 

exemption from CPO registration under Rule 4.13(a)(3), which was adopted in 2003, but was little used while Rule 

4.13(a)(4) was available. 

3 The CFTC has delegated the registration function to the National Futures Association, which is the self-regulatory 

organization for futures industry participants. 
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investment advisers (“RIAs”) and the RICs they advise with the comprehensive regulation to which RIAs 

and RICs are already subject under the federal securities laws (the “Harmonization Proposal”).4  While 

advisers to RICs that could no longer qualify for the Rule 4.5 exclusion, as amended, were required to 

register as CPOs by December 31, 2012, the CFTC suspended substantive regulation of these advisers 

(“RIC CPOs”) and the RICs that triggered the CPO registration requirement (“CPO RICs”) until after 

adoption of final harmonization rules. 

3. Final Harmonization and Post-Harmonization Rules 

After a long period of suspense, the CFTC issued final harmonization rules on 

August 13, 2013 (the “Harmonization Rules”).5  Generally, the Harmonization Rules adopt an approach 

of “substituted compliance” for the disclosure and shareholder reporting requirements applicable to RIC 

CPOs and CPO RICs.  That is, compliance with the disclosure and shareholder reporting requirements 

under the federal securities laws and Securities and Exchange Commission (“SEC”) rules will satisfy the 

CFTC’s rules in these areas, subject to certain additional disclosure, filing, and other requirements.  In 

addition to imposing new requirements for compliance with the Harmonization Rules, the CFTC’s 

adoption of these Rules has now triggered the obligation of RIC CPOs and CPO RICs to comply with the 

CPO rules that were not harmonized, but were suspended for these advisers and funds pending adoption 

of the rules (the “Post-Harmonization Rules”).  As of the compliance dates established for these various 

requirements, RIC CPOs and CPO RICs are subject to substantial new regulatory requirements. 

4. The SEC Division of Investment Management’s Derivatives Guidance 

Update 

On the same day that the CFTC issued the Harmonization Rules, the Division of 

Investment Management (the “Division”) of the SEC issued guidance on the disclosure and compliance 

obligations of RICs that engage in derivatives trading, and their boards of directors (the “IM Guidance 

Update”).6  The IM Guidance Update may be viewed as part of the body of securities law regulation with 

which RIC CPOs and CPO RICs must comply in order to satisfy the CFTC’s substituted compliance 

requirement. 

B. Transformation of the Regulatory Landscape 

The amendments to Rule 4.5, the Harmonization Rules, and the Post-Harmonization 

Rules have had a fundamental impact on the fund industry. 

1. Impact of Amended Rule 4.5 

Most RICs meet the new Rule 4.5 tests and continue to qualify for the CPO 

exclusion.  These RICs, and their advisers with respect to them, are not directly affected by the 

Harmonization or Post-Harmonization Rules.  Nonetheless, fund organizations now must implement 

programs to ensure compliance with the tests and monitor compliance on an ongoing basis.  In addition, 

the product development process for new RICs now involves consideration of whether the new RIC will 

                                                      
4 Harmonization of Compliance Obligations for Registered Investment Companies Required to Register as Commodity Pool 

Operators, 77 FR 11,345 (Feb. 24, 2012) (the “Harmonization Proposal Release”). 

5 Harmonization of Compliance Obligations for Registered Investment Companies Required to Register as Commodity Pool 

Operators, 78 FR 52,308 (Aug. 22, 2013) (the “Harmonization Release”). 

6 IM Guidance Update, No. 2013-05 (Aug. 2013), available at http://www.sec.gov/divisions/investment/guidance/im-

guidance-2013-05.pdf. 

http://www.sec.gov/divisions/investment/guidance/im-guidance-2013-
http://www.sec.gov/divisions/investment/guidance/im-guidance-2013-
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be inside or outside of the CPO exclusion.  Finally, one important aspect of the new tests – their impact 

on funds of funds – remains uncertain pending further guidance from the CFTC staff.  Depending on the 

nature of the guidance, the number of RICs and advisers that can no longer rely on Rule 4.5 could 

increase dramatically. 

2. Impact of the Harmonization and Post-Harmonization Rules 

RIC CPOs and CPO RICs are now fully engaged in the substantial task of 

complying with their new responsibilities under the Harmonization and Post-Harmonization Rules.  

Despite the CFTC’s substituted compliance approach for disclosure and shareholder reporting, these new 

responsibilities are considerable.  Moreover, lack of clarity of some of the new requirements, as well as in 

the applicable compliance dates, has required the expenditure of additional time, effort, and resources.7 

C. Plan of the Outline 

This Outline is designed to help RICs and their advisers navigate the regulatory 

landscape in the new age of dual regulation.  To that end, the Outline includes sections on the following 

topics: 

 the amended Rule 4.5 requirements (Part IV); 

 the registration and NFA membership application process for advisers to RICs that 

do not claim the Rule 4.5 exclusion and must register as RIC CPOs (Part V); 

 the Harmonization and Post-Harmonization Rules for RIC CPOs and CPO RICs 

(Parts VI and VII); and 

 an overview of the NFA rules for CPO members (Part VIII). 

To put the new landscape in context, the Outline also includes two introductory sections, 

a brief account of the history leading up to the Harmonization Rules following the Rule 4.5 amendments 

(Part II) and an overview of the statutory scheme and relevant definitions (Part III). 

II. A Brief History of the Harmonization Rules – The Road to Substituted Compliance 

A. The Specter of Duplicative, Burdensome, and Inconsistent Regulation 

The CFTC’s amendment of Rule 4.5 in 2012 had been heatedly opposed by the fund 

industry.  The amendments reflected a change in course from the CFTC’s decision in 2003 to exclude 

“otherwise regulated” entities, including RICs and their advisers, from CPO regulation.  At that time, the 

CFTC had removed from Rule 4.5 the trading and marketing tests that previously had been conditions of 

the exclusion for all of the entities covered, based in part on the regulation of the excluded entities under 

other comprehensive regulatory schemes. 

The Rule 4.5 amendments potentially subjected a significant number of RICs and their 

advisers to dual – and sometimes dueling – regulation by two different federal regulators under two 

                                                      
7 The U.S. government shutdown, which commenced shortly after the Harmonization Rules were published and during the 

period when the industry was digesting them, further impeded the ability to obtain clarification on compliance dates and 

other issues. 
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different regulatory regimes.8  Understandably, this prospect met with considerable concern on the part of 

the fund and adviser industry. 

The CFTC intended the Harmonization Proposal, which accompanied adoption of the 

Rule 4.5 amendments, to allay these concerns by fashioning rules that would reduce regulatory 

duplication and inconsistency.9  The CFTC’s initial approach to harmonization was to address specific 

rule provisions that appeared to conflict or overlap with SEC requirements, but left much of the CFTC’s 

CPO regulatory regime intact, including CFTC-specific disclosure and shareholder reporting 

requirements. 

B. Industry Concerns and Reaction 

Despite the CFTC’s expressed goal of eliminating duplicative and inconsistent 

regulation, it was widely agreed among funds and advisers that the rules as presented in the 

Harmonization Proposal would not achieve this goal, and that CFTC regulation of funds and advisers as 

proposed, on top of SEC regulation, would still be at best burdensome, and at worst conflicting and 

counterproductive, relative to any potential benefits. 

Of particular concern was the adverse impact the Proposal would have on RIC 

prospectuses, and the potential for undermining the effective, investor-friendly disclosure approach the 

SEC and the industry had developed over decades, specifically for RIC investors.  In addition, the 

prospect of subjecting RIC registration statements to the NFA for review and acceptance, as required for 

CPO disclosure documents, was viewed as unworkable given the SEC filing and review process and the 

automatic effectiveness provisions for post-effective updates established by SEC rules. 

The response to the Rule 4.5 amendments and the Harmonization Proposal was twofold. 

1. Industry Comments 

A broad range of fund organizations, advisers, industry groups, and other 

spokespersons for the industry participated actively in the comment process for the Harmonization 

Proposal, and submitted comprehensive and compelling materials urging the CFTC to adopt a more truly 

“harmonized” approach.  The centerpiece of these submissions was a description of the 

comprehensiveness and effectiveness of existing SEC fund and adviser registration, which, it was urged, 

was designed for and effectively accomplishes the same regulatory goals the CFTC was seeking. 

The tenor of the industry’s reaction is well captured in the following excerpts 

from two industry comment letters: 

The Commission’s stated goal of harmonizing CPO requirements with 

[SEC] requirements applicable to RICs is one which we strongly 

endorse.  However, we believe that the Proposed Rules fall far short of 

achieving this objective, with the result that RICs will be subject to 

CFTC regulatory requirements that conflict with their existing 

obligations under the federal securities laws; mandate additional, 

                                                      
8 As explained below in Section III, because the definition of commodity interests had been expanded to include swaps as a 

result of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, the CFTC’s CPO jurisdiction in 2012 

covered a much broader range of activities and pools than in 2003. 

9 Harmonization Proposal Release, supra note 4. 
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unnecessary and potentially confusing forms of disclosure and reporting 

to investors; and demand costly systems and infrastructure changes.  As 

we demonstrate below, the additional regulatory overlay imposed by the 

CPO requirements would provide no identifiable improvement to the 

already comprehensive investor protections provided by the Investment 

Company Act and other federal securities laws applicable to RICs.  In 

fact, the putative beneficiaries of these requirements – investors in the 

RICs to be regulated under the newly applicable CPO requirements – 

will in fact be adversely impacted, as the increased costs imposed upon 

RICs are passed on to the millions of American households for whom 

RICs have long served as the investment vehicle of choice.10 

* * * 

Sadly, this Proposal fails to deliver on the Commission’s stated intention. 

Indeed, to call it a “harmonization” is a gross mischaracterization. The 

Proposal does very little to address the “duplicative, inconsistent, and 

possibly conflicting disclosure and reporting requirements” cited in the 

Proposal. To the contrary, the Proposal, if adopted in its current form, 

would do great harm to fund investors by essentially nullifying the 

SEC’s efforts over the past 30 years to make fund disclosure clear, 

concise, and therefore more useful to investors. The Proposal would also 

impose extremely burdensome, costly, and unnecessary reporting 

requirements on funds and their advisers.11 

2. The Lawsuit Challenging the Rule 4.5 Amendments 

In addition to submitting comprehensive comments on the Harmonization 

Proposal, on April 17, 2012, the Investment Company Institute (the “ICI”), together with the U.S. 

Chamber of Commerce (“the Chamber”), filed suit against the CFTC in the U.S. District Court for the 

District of Columbia challenging the legality of amended Rule 4.5 and seeking injunctive relief to prevent 

the CFTC from implementing the Rule as amended.12 

The complaint alleged that the CFTC’s action was arbitrary and capricious and in 

violation of the Administrative Procedure Act, and that the CFTC had adopted the amendments without 

satisfying its obligation under the Commodity Exchange Act (“the “CEA”) to weigh the costs or benefits 

of the Rule.  Among other things, the complaint alleged that (1) amended Rule 4.5 would impose 

unnecessary, overlapping, and burdensome regulations on registered funds, their advisers, and, ultimately, 

fund shareholders; (2) the CFTC had failed to explain the reversal of its 2003 decision that additional 

CFTC regulation of investment companies was unnecessary and burdensome, and would impair liquidity 

                                                      
10 See Comment letter from the Asset Management Group (AMG) of the Securities Industry and Financial Markets 

Association (SIFMA), Harmonization of Compliance Obligations for Registered Investment Companies Required to 

Register as Commodity Pool Operators (Apr. 24, 2012) (footnotes omitted), available at 

http://www.sifma.org/issues/item/aspx?id=8589938476. 

11 See Comment letter from the ICI, Regulation 4.5 Harmonization (Apr. 24, 2012), available at 

http://www.ici.org/pdf/26083.pdf. 

12 ICI & U.S. Chamber of Commerce v. CFTC, Complaint, No. 1:12-cv-00612 (D.D.C. Apr. 17, 2012), available at 

http://www.ici.org/pdf/12_commod_inv_complaint.pdf. 

http://www.ici.org/pdf/12_commod_inv_complaint.pdf
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in the derivatives markets; and (3) the CFTC had failed to articulate any discernible benefits from the 

Rule above and beyond those already provided to investors through existing regulation. 

On December 12, 2012 (less than three weeks before the registration deadline for 

RIC CPOs), the District Court ruled in favor of the CFTC and upheld the amendment to Rule 4.5 as a 

rational exercise of the CFTC’s authority.13  The District Court found that the link between derivatives 

trading and the 2008 financial crisis provided a rational basis for the CFTC to reinstate the trading 

threshold and marketing restrictions removed in 2003, and that amended Rule 4.5 effectuated the mandate 

of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (the “Dodd-Frank Act”) “to 

provide more transparency and regulatory oversight of derivatives trading generally,” which supplied a 

reasoned justification for the amendments. 

The ICI and Chamber filed an appeal with the U.S. Court of Appeals for the 

District of Columbia Circuit on December 27, 2012.14  The Court of Appeals affirmed the District Court’s 

ruling for the CFTC on June 25, 2013, finding that the CFTC’s evaluation of the amended Rule’s costs 

and benefits was not arbitrary or capricious.15  Among other things, the Court concluded that changed 

circumstances, such as increased trading in derivatives and lack of market transparency, provided 

sufficient justification for the CFTC’s change in position from its 2003 rulemaking.  As a general matter, 

the Court’s decision appeared to reflect the judgment that the costs and benefits of the CFTC’s expanded 

regulation of RICs and their advisers could not be fully assessed until the CFTC had finalized the 

Harmonization Proposal.16 

3. Industry and SEC Staff Meetings with the CFTC Staff 

During the course of the lawsuit and after its conclusion, members of the industry 

met with the CFTC to educate the staff about the fund industry and existing regulation and to further 

explain to the staff why dual regulation would be counterproductive.  At the same time, there were reports 

that the CFTC and SEC staffs were working together to confer on the Harmonization Proposal.  Starting 

in the spring of 2013, representatives of the CFTC staff appearing at industry conferences made 

statements to the effect that the staff was working on a “true” harmonization approach that would defer 

more broadly to SEC regulation and that would be more favorably received by the fund industry than the 

original Harmonization Proposal.  The final Harmonization Rules, which were indeed a significant 

improvement from the proposal, in particular as they leave RIC prospectus disclosure and the SEC 

registration review process intact, are discussed in Part VI. 

                                                      
13 ICI v. CFTC, Memorandum Opinion, No. 12-00612 (BAH) (D.D.C. Dec. 12, 2012), available at 

 http://www.ici.org/pdf/26756.pdf. 

14 ICI v. CFTC, Notice of Appeal, No. 1:12-cv-00612 (BAH) (D.C. Cir. Dec. 27, 2012), available at 

http://www.ici.org/pdf/12_commod_inv_noticeofappeal.pdf. 

15 ICI v. CFTC, No. 12-5413 (D.C. Cir. June 25, 2013), available at 

http://www.cadc.uscourts.gov/internet/opinions.nsf/1CEC149BDA2443D285257B95004EB0B8/$file/12-5413-

1443082.pdf. 

16 See ICI, Chamber Respond to D.C. Circuit Decision, Press Release (June 25, 2013), available at 

http://www.ici.org/cftc_challenge/appeal13_news_cftc. 

http://www.ici.org/pdf/26756.pdf
http://www.ici.org/pdf/12_commod_inv_noticeofappeal.pdf
http://www.cadc.uscourts.gov/internet/opinions.nsf/1CEC149BDA2443D285257B95004EB0B8/$file/12-5413-1443082.pdf
http://www.cadc.uscourts.gov/internet/opinions.nsf/1CEC149BDA2443D285257B95004EB0B8/$file/12-5413-1443082.pdf
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III. CPO Registration Requirement, Definitions 

A. Registration Requirement 

Section 4m(1) of the Commodity Exchange Act (“CEA”) provides that it shall be 

unlawful for any CPO, unless registered as such under the CEA, to make use of the mails or any means or 

instrumentality of interstate commerce in connection with its business as a CPO, unless an exemption is 

available. 

B. Definition of “Commodity Pool Operator” 

Section 1a(11) of the CEA defines a “commodity pool operator” as any person (i) 

engaged in a business that is of the nature of a commodity pool, investment trust, syndicate, or similar 

form of enterprise, and who, in connection therewith, solicits, accepts, or receives from others, funds, 

securities, or property, either directly or through capital contributions, the sale of stock or other forms of 

securities, or otherwise, for the purpose of trading in commodity interests, including any commodity for 

future delivery, security futures product, or swap; agreement, contract, or transaction described in section 

2(c)(2)(C)(i) or section 2(c)(2)(D)(i) [retail forex and other retail transactions];17 or commodity options.18 

or (ii) who is registered with the CFTC as a CPO. 

C. Definition of “Commodity Pool” 

1. New Statutory Definition 

Section 1a(10) of the CEA, added by the Dodd-Frank Act, defines a “commodity 

pool” as any investment trust, syndicate, or similar form of enterprise operated for the purpose of trading 

in commodity interests, including the commodity interests listed in the definition of commodity pool 

operator in Section 1a(11) of the CEA, set forth above.   

2. Dodd-Frank Addition of Swaps 

Prior to the Dodd-Frank Act, the term commodity pool had been defined by 

CFTC Rule 4.10(d), but not in the CEA.19  The Dodd-Frank Act amended the CEA to add a definition of 

the term commodity pool.  The Dodd-Frank Act statutory definition reflects an expansion of the term 

commodity pool, most importantly to include swaps as commodity interests. 

3. The “One Swap” Interpretation – “Inadvertent Commodity Pools” 

The CFTC takes a broad view of the term “commodity pool,” and has both 

declined to set a specific percentage as a threshold over which an entity would be considered a 

commodity pool and rejected the suggestion that the definition should apply only to funds whose 

“principal purpose” is the trading of commodity interests.20  In the Rule 4.5 Amendment Release, the 

                                                      
17 Retail forex and other retail transactions are transactions with persons that are not “eligible contract participants” as defined 

in Section 1a(18) of the CEA and CFTC Rule 1.3(m). 

18 Commodity interests identified in Section 1a(10) also include leverage transactions authorized under Section 19 of the CEA, 

but these instruments are not currently in common use. 

19  CFTC Rule 4.10(d), which defines the term “commodity pool,” has been amended to conform to the Dodd-Frank Act 

definition. 

20  See, e.g., CFTC Letter No. 12-13 (Oct. 11, 2012). 
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CFTC stated that, “any swaps activities undertaken by a CPO would result in that entity being required to 

register because there would be no de minimis exclusion for such activity.  As a result, one swap contract 

would be enough to trigger the registration requirement.”21  If applied literally, this “one swap” 

interpretation of the term “commodity pool” would make commodity pools of many types of financing 

and other vehicles that are not commonly thought of as commodity pools, or thought to be appropriate 

subjects of the CFTC’s CPO regulation (“inadvertent commodity pools”).  For this reason, the CFTC staff 

has issued a number of no-action letters clarifying that certain types of inadvertent commodity pools (e.g., 

certain securitization vehicles and equity real estate investment companies (“REITs”)) will not be 

considered commodity pools, subject to certain conditions, and other pooled vehicles, such as mortgage 

REITs, will not trigger a CPO registration requirement for their operators.22 

4. Implications for Funds of Funds 

The CFTC’s broad interpretation of the term commodity pool also has significant 

implications for RICs that invest in REITs, securitizations, and other inadvertent commodity pools.  In the 

Rule 4.5 Amendment Release, the CFTC stated that a fund that invests in a commodity pool is itself a 

commodity pool.  Accordingly, a RIC that invests in inadvertent commodity pools must consider these 

investments in determining whether the RIC is a commodity pool and whether it meets the Rule 4.5 

trading and marketing tests (as further discussed below in Part IV). 

5. Controlled Foreign Corporations 

Some RICs that trade in commodity interests do so through a wholly-owned 

foreign corporation known as a controlled foreign corporation or “CFC.”  Historically, sponsors of RICs 

that use CFCs have not viewed the CFC as a separate entity, partly because the sole participant in the 

CFC is the RIC.  However, the CFTC, in adopting the amendments to Rule 4.5, made it clear that a CFC 

should be treated as a separate entity for CPO registration purposes, and that the CPO of a CFC must 

register as such unless a separate exemption applicable to the CFC is available.23 

IV. Rule 4.5 – Exclusion from the CPO Definition for Certain RICs and Other “Otherwise 

Regulated Persons” 

A. Overview of Rule 4.5 

Rule 4.5 excludes certain “otherwise regulated persons,” together with their principals or 

employees, from the definition of CPO with respect to the operation of certain “qualifying entities,” 

subject to the requirements of the Rule.  Among other types of regulated entities, Rule 4.5, by its terms, 

excludes a RIC, with respect to the operation of a RIC as the qualifying entity. 

Prior to the 2012 amendments, Rule 4.5 provided a blanket exclusion from the CPO 

definition for RICs, subject only to a one-time notice filing with the NFA in order to claim the exclusion 

                                                      
21  Rule 4.5 Amendment Release, 77 FR at 11,258. 

22 See, e.g., CFTC Letter No. 12-13 (Oct. 11, 2012) (equity REITs ); CFTC Letter No. 12-14 (Oct. 11, 2012) (securitization 

vehicles).  In addition, the CFTC staff has provided no-action relief from CPO registration for operators of certain other 

types of vehicles, subject to filing a claim for such relief.  See, e.g., CFTC Letter No. 12-44 (Dec. 7, 2012) (mortgage 

REITs). 

23 See Rule 4.5 Amendment Release, 77 FR at 11,260 (“Therefore, the Commission does not oppose the use of CFCs for 

trading in commodity interests by registered investment companies, but such CFCs will be required to have their CPOs 

register with the Commission unless they may claim exemption or exclusion therefrom on their own merits.”). 
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and a disclosure requirement.  Under Rule 4.5 as amended, RICs (and their advisers) qualify for the CPO 

exclusion only if the RIC meets both the trading and marketing tests described below.  Amended Rule 4.5 

also requires an annual filing with the NFA affirming continued compliance with the tests, and prompt 

amendment of the filing (within 15 days) if the representations become inaccurate.  The Rule 4.5 

exclusion terminates if the representations (including representations of compliance with the trading and 

marketing tests) become inaccurate.  Rule 4.5 also requires the person relying on the exclusion to disclose 

such reliance to investors and to submit to special calls for information. 

Rule 4.5 also provides an exclusion for other categories of “otherwise regulated persons,” 

including state regulated insurance companies with respect to insulated separate accounts; banks and 

other depository institutions with respect to fiduciary accounts for which they have investment authority; 

and ERISA fiduciaries with respect to pension plans.  Unlike RICs, the other entities eligible for the Rule 

4.5 exclusion are not subject to the trading and marketing tests, although, with the exception of certain 

pension and other plans, they must comply with the filing, disclosure, and “special call” provisions of the 

Rule. 24 

B. Who is the Excluded RIC CPO? 

Rule 4.5 refers to the RIC itself as the entity eligible for the CPO exclusion, and 

historically the RIC (the trust or corporation for a multi-series RIC) has filed the claim of exclusion, with 

respect to the RIC (or series) as the qualifying entity.  However, the CFTC has stated that, for a RIC that 

does not meet the trading and marketing tests, the appropriate person to register as the RIC’s CPO is the 

RIC’s investment adviser.25  For RICs that do meet the tests and continue to claim the exclusion (“Rule 

4.5 RICs”), either the RIC, the adviser to the RIC, or both may claim the exclusion (see discussion below 

under “Filing Requirements, Recordkeeping, and Ongoing Compliance”). 

C. The Trading and Marketing Tests 

Under Rule 4.5, in order to claim the exclusion, a RIC must both: 

(i) engage in no more than a de minimis amount of trading in “commodity interests,” 

measured by either of two threshold calculations set forth in the rules; and 

(ii) not be marketed to the public as a commodity pool or otherwise as a vehicle for 

trading in the commodity interest markets. 

D. The Trading Test 

1. Two Alternative Calculations 

To satisfy the trading test, a RIC must engage in no more than a de minimis 

amount of trading in commodity interests.  This test can be met in either of two ways: 

                                                      
24 Plans identified in Rule 4.5(a)(4) are “automatically” excluded from the CPO definition, without the need to claim an 

exclusion, make a filing, or provide any disclosure.  These automatically excluded plans include (i) noncontributory plans; 

(ii) contributory defined benefit plans, as long as no employee contributions are used as margin or premiums for futures or 

commodity options; (iii) governmental plans; (iv) employee welfare benefit plans subject to the ERISA fiduciary 

responsibility requirements; and (v) church plans as to which the required election has been made. 

25 See Rule 4.5 Amendment Release, 77 FR at 11,259. 
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The five percent margin test.  Aggregate initial margin and premiums 

paid to establish positions in commodity interests do not exceed five 

percent of the liquidation value of the RIC’s portfolio after taking into 

account unrealized profits and unrealized losses on any such contracts 

entered into by the RIC (in the case of an option that is in the money at 

the time of purchase, the “in-the-money amount” may be excluded in 

computing the five percent); 

The 100 percent net notional value test.  Aggregate net notional value 

of the RIC’s commodity interest positions, determined at the time the 

most recent position was established, does not exceed 100 percent of the 

liquidation value of the RIC’s portfolio after taking into account 

unrealized profits and unrealized losses on any such positions entered 

into by the RIC. 

2. Definition of “Commodity Interests” for Rule 4.5 

For purposes of Rule 4.5, the term “commodity interests” includes all futures 

contracts (including security and financial futures and futures traded on a foreign exchange), commodity 

options (including options on futures), and swaps.26  The term “swaps,” in turn, includes a broad range of 

instruments defined by the CEA and CFTC rules, but excludes “security-based swaps.”27  The term 

“swaps” also excludes foreign exchange forwards and foreign exchange swaps that are “deliverable” 

(where the agreement is to exchange the actual currencies at a specified future date, at a rate specified in 

the agreement), but does not exclude “non deliverable” foreign exchange forwards and swaps (where the 

agreement is to settle in cash).28 

As noted above, swaps were added to the definition of commodity interests by 

the Dodd-Frank Act.  Historically, the term commodity interests had referred to futures contracts, options 

on futures contracts, and certain other similar derivative instruments.  The expansion of the term 

commodity interests to include swaps was effective on October 12, 2012, the effective date of joint rules 

defining the term adopted by the CFTC and SEC.29  The inclusion of swaps as commodity interests 

significantly expanded the universe of RICs that are considered commodity pools, for which either the 

Rule 4.5 exclusion must be claimed or the adviser must register as a CPO.30 

                                                      
26 Rule 4.5 does not use the term “commodity interests,” but rather specifically states three categories of instruments – 

commodity futures, commodity options contracts, and swaps – to which the trading and marketing restrictions will apply. 

27 Technically, a “security-based swap” is not a swap, under the CEA or CFTC rules.  A security-based swap is an instrument 

in the nature of a swap based on a single security or a narrow-based security index. 

28 Determination  of Foreign Exchange Swaps and Foreign Exchange Forwards Under the Commodity Exchange Act, 77 FR 

69,694 (Nov. 20, 2012). 

29 Further Definition of “Swap,” “Security-Based Swap,” and “Security-Based Swap Agreement”; Mixed Swaps; Security-

Based Swap Agreement Recordkeeping, 77 FR 48,208 (Aug. 13, 2012). 

30 The determination of whether a particular instrument is a swap or otherwise falls within the definition of the term 

commodity interest can involve a complex analysis and reference to voluminous authorities (the SEC and CFTC joint 

definitions release runs to some 160 pages in the Federal Register).  A full discussion of instruments included or excluded 

from the term “commodity interest” is outside the scope of this Outline. 
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3. Timing of the Test 

Each trading test is applied at the time of any commodity interest transaction.  

This requires ongoing monitoring of compliance with the tests, the frequency of which will vary 

depending on how close to the limits the RIC’s commodity interest trading activities have come or are 

likely to come.  If the test is exceeded because of market movement, the exclusion is not terminated, but 

no further commodity interest transactions are permitted as long as the threshold is exceeded.31 

4. Bona Fide Hedging 

Commodity interest positions used for “bona fide hedging” need not be counted 

for calculation of either trading test.  However this carve-out is narrow.  It does not cover derivatives used 

for risk management, duration management or interest rate hedging, or replication/equalization purposes.  

Only a transaction that hedges a portfolio position may be excluded as bona fide hedging.32 

5. Net Notional Value 

For the net notional value test, net notional value is calculated (i) for each futures 

position by multiplying the number of contracts by the size of the contract, in contract units (taking into 

account any multiplier specified in the contract), by the current market price per unit; (ii) for each option 

position by multiplying the number of contracts by the size of the contract, adjusted by its delta, in 

contract units (taking into account any multiplier specified in the contract), by the strike price per unit; 

(iii) for each retail forex transaction, by calculating the value in U.S. Dollars for such transaction, at the 

time the transaction was established, excluding for this purpose the value in U.S. Dollars of offsetting 

long and short transactions, if any; and (iv) for any cleared swap by the value as determined consistent 

with the terms of part 45 of the CFTC’s regulations. 

The RIC may net futures contracts with the same underlying commodity across 

designated contract markets and foreign boards of trade and swaps cleared on the same designated 

clearing organization, where appropriate.  Netting is not permitted for uncleared swaps.33   

                                                      
31 See CFTC Division of Swap Dealer and Intermediary Oversight Responds to Frequently Asked Questions – CPO/CTA: 

Amendments to Compliance Obligations (Aug. 14, 2012) (the “CFTC August FAQ”), available at 

http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/faq_cpocta.pdf. 

32 The definition of “bona fide hedging” for purposes of Rule 4.5 can be found in CFTC Letter 12-19 (October 12, 2012).  

Rule 4.5, as adopted, incorporated the definition of bona fide hedging as it was set forth at the time in CFTC Rules 1.3(z)(1) 

and 151.5.  These definitions had been adopted (in the case of Rule 151.5) and amended (in the case of Rule 1.3(z)(1)) by 

the CFTC’s rules imposing “position limits” for certain futures and economically equivalent swaps (the “position limit 

rules”), issued in November 2011.  See Position Limits for Futures and Swaps, 76 FR 71,626 (Nov. 18, 2011) (establishing 

position limits); Rule 4.5 Amendment Release at 11,252.  However, subsequent to the amendment of Rule 4.5, the position 

limit rules were vacated by the U.S. Court of Appeals for the District of Columbia Circuit.  See International Swaps & 

Derivatives Ass’n v. CFTC, 887 F.Supp.2d 259 (D.D.C. 2012).   Vacation of the position limits rules, including among them 

the definitions of bona fide hedging, left uncertainty as to the status of the definitions of bona fide hedging for purposes of 

Rule 4.5.  On October 12, 2012, the CFTC issued CFTC Letter No. 12-19, which stated that the definition of bona fide 

hedging would remain as set forth in Rule 151.5 and Rule 1.3(z) prior to those Rules being vacated. 

33 On January 25, 2013, the Managed Funds Association and ICI requested that the CFTC grant relief to permit sponsors of 

RICs and privately offered investment funds to net certain uncleared swaps held by a fund when applying the net notional 

test.  As of the date of this Outline, this request is still pending. 

http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/faq_cpocta.pdf
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E. The Marketing Test 

1. General Statement of the Test 

To satisfy the marketing test under Rule 4.5, the RIC must not be marketed to the 

public as a commodity pool or otherwise as a vehicle for trading in the commodity futures, commodity 

options, or swaps markets.  This is a facts and circumstances test. 

2. The Seven Factors 

In the Rule 4.5 Amendment Release, the CFTC stated that the following factors, 

among others, should be considered and may be indicative of marketing a RIC in a manner inconsistent 

with this restriction: 

(1) name of the RIC; 

(2) whether the RIC’s primary investment objective is tied to a commodity 

index; 

(3) whether the RIC makes use of a controlled foreign corporation for its 

derivatives trading; 

(4) whether the RIC’s marketing materials, including its prospectus or 

disclosure document, refer to the benefits of the use of derivatives in a 

portfolio or make comparisons to a derivatives index; 

(5) whether, during the course of its normal trading activities, the RIC or the 

entity acting on its behalf has a net short speculative exposure to any 

commodity through a direct or indirect investment in other derivatives; 

(6) whether the futures/options/swaps transactions engaged in by the RIC or 

on behalf of the RIC will directly or indirectly be its primary source of 

potential gains and losses; and 

(7) whether the RIC is explicitly offering a managed futures strategy. 

3. Not All Factors are Equal 

The CFTC has indicated that not all of these factors are weighted equally.  For 

example, the “managed futures strategy” factor will be weighted most heavily in determining whether a 

RIC has been marketed as a vehicle for investing in commodity interests.  On the other hand, inclusion of 

the term “futures” or “derivatives” in the RIC’s name is not dispositive, and mere disclosure that the RIC 

may engage in derivatives trading incidental to its main investment strategy and the risks associated 

therewith will not violate the marketing restriction. 

4. Controlled Foreign Corporations (“CFCs”) 

The CFTC specifically identified the use of a CFC for trading in commodity 

interests as a factor to be considered in applying the marketing test.  The CFTC stated that use of a CFC 

alone will not result in failure of the marketing test, although use of such a company to the maximum 

permitted extent (25 percent of a RIC’s portfolio) may indicate trading in excess of the de minimis limits. 
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5. Ongoing Review of the Marketing Test 

The marketing test applies on an ongoing basis, and requires review of RIC 

disclosure documents, including the prospectus, statement of additional information (“SAI”), and annual 

and semi-annual reports to shareholders, as well as advertising and other promotional materials (including 

the RIC and adviser websites).  For purposes of evaluating the sixth factor (impact of commodity interests 

on the RIC’s performance), management’s discussion of fund performance in shareholder reports is likely 

to be relevant, as are any attribution analyses performed by management.  Ongoing review of the 

marketing test may also involve training sales personnel and arrangements with third party distributors. 

F. Application of Rule 4.5 to Funds of Funds 

1. Commodity Pool Status of Funds of Funds. 

The CFTC takes the position that a fund that invests in a commodity pool, 

including in other funds, ETFs, or other vehicles that are considered commodity pools (a “fund of 

funds”), may itself be a commodity pool, even though the top-tier fund owns only securities of the 

underlying funds.  Application of the trading restrictions to funds of funds is a source of considerable 

uncertainty and very little guidance from the CFTC is available at this time. 

2. Impact of “Inadvertent Commodity Pools” 

Under the CFTC staff’s views, many funds (including RICs) that would not 

ordinarily be thought of as funds of funds may nonetheless be considered funds of funds for these 

purposes as a result of the CFTC’s expansive view of the definition of the term commodity pool.  For 

example, a RIC’s investments in mortgage REITs, certain securitization vehicles, ETFs, and other pooled 

vehicles that trade in swaps or other commodity interests may trigger fund-of-funds status, and thus 

require some type of look-through commodity interest trading analysis. 34 

3. Former Appendix A 

Prior to the amendment of Rule 4.5, the CFTC had provided some guidance to 

CPOs of private funds operating as funds of funds that wished to claim an exemption from CPO 

registration under Rule 4.13(a)(3), in the form of an Appendix to Part 4 of the CFTC’s regulations 

(“Appendix A”).  Rule 4.13(a)(3) requires compliance with a de minimis trading test (with two alternative 

calculation methods) similar to the test now required by Rule 4.5.  Appendix A enumerated certain 

specific fact patterns or “situations” under which the top-tier fund could infer compliance with the Rule 

4.13(a)(3) trading tests, where the top-tier fund did not have the information necessary to perform the 

calculations directly. 

While Appendix A was withdrawn by the CFTC in connection with the February 

2012 amendments, the CFTC staff has stated that funds (including RICs) may continue to rely on 

Appendix A until further guidance is provided. 35  Appendix A, however, provides only limited guidance 

                                                      
34 See discussion of “inadvertent commodity pools” accompanying note 22 above. 

35 See CFTC August FAQ, supra note 31. 
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that does not address the range of fact patterns and issues that RICs face or the “inadvertent commodity 

pool” issue, described above.36 

4. The Funds-of-Funds No-Action Letter 

The CFTC staff has recognized that the top-tier fund often does not know the 

commodity interest positions of the underlying funds, in particular the holdings of unaffiliated funds, or 

holdings on a real-time basis.  The staff has further recognized that this lack of visibility by the top-tier 

fund makes it virtually impossible to calculate compliance with the de minimis trading test on a direct 

“look-through” basis, and that the limited situations-based approach of Appendix A does not provide 

sufficient guidance. 

For these reasons, on November 29, 2012, shortly before the December 31, 2012 

registration deadline for RIC CPOs, the CFTC staff issued a no-action letter effectively extending the 

CPO registration deadline for advisers to funds-of-funds where (a) the amount of commodity interest 

exposure to which the top-tier fund is directly exposed does not exceed the trading limits and (b) the 

adviser does not know, and cannot reasonably know, that the top-tier fund’s indirect exposure to 

commodity interests derived from investments in underlying funds exceeds the levels specified in Rule 

4.5, either calculated directly or through the use of Appendix A.37  In this letter, the CFTC staff said that 

enforcement action would not be recommended against the CPO of a fund of funds in that situation for 

failure to register as such until the later of June 30, 2013 or six months from the date the CFTC issues 

revised guidance on the application of de minimis threshold calculations in the context of Rule 4.5.38  In 

order to rely on the no-action relief, the adviser must file a notice claiming the relief with the CFTC. 

As of the date of this Outline, the CFTC has not provided fund-of-funds 

guidance.39 

G. Filing, Disclosure, Ongoing Compliance 

1. Initial Filing 

A claim of exclusion from the CPO definition under Rule 4.5 requires a notice of 

eligibility filing with the NFA through its electronic exemption filing system.  Either the RIC, the RIC’s 

                                                      
36 Appendix A provided guidance in six specific “situations,” each of which is composed of a described fact pattern and an 

“application” that indicates how and whether a fund of funds under the situation’s fact pattern could comply with the de 

minimis tests in Rule 4.13(a)(3).  For example, under Situation 2, where a top-tier fund invests only in underlying funds, 

each of which claims the exemption under Rule 4.13(a)(3), Appendix A states that the top-tier fund may also consider itself 

to be in compliance with the Rule’s de minimis trading restrictions.  Situation 4 permits a fund of funds to invest in 

underlying funds about which the fund of funds has actual knowledge of the trading limits and commodity interest positions 

of the underlying funds (affiliated funds), and to aggregate commodity interest positions across underlying funds to 

determine compliance with Rule 4.13(a)(3), provided the fund of funds does not directly invest in commodity interests. 

37 CFTC Letter No. 12-38 (Nov. 29, 2012). 

38 Id.  Note that the CFTC staff has indicated that fund-of-fund advisers may both file a claim for the Rule 4.5 exclusion and a 

claim for the no-action relief, and a number of fund-of-fund advisers have taken this approach. 

39  See Compliance with Registration Requirements Under Amended Regulations 4.5 and 4.13(a)(3) by Funds of Funds (Feb. 

26, 2013), available at http://www.ici.org/pdf/27052.pdf. 

http://www.ici.org/pdf/27052.pdf
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adviser, or both may make the filing to claim the exclusion, which must identify the RIC or series (in a 

multi-series RIC) as the qualifying entity .40 

The notice of eligibility must include representations that the person claiming the 

exclusion will: 

i. operate the RIC in a manner consistent with the trading and marketing 

tests; 

ii. disclose in writing to each participant, whether existing or prospective, 

that the RIC is operated by a person who has claimed an exclusion from 

the definition of the term “commodity pool operator” under the CEA 

and, therefore, is not subject to registration or regulation as a CPO under 

the CEA; and 

iii. submit to such special calls as the CFTC may make to require the 

qualifying entity to demonstrate compliance with the provisions of Rule 

4.5. 

2. Annual Filing 

Each person claiming the exclusion under Rule 4.5 must (i) affirm the notice (and 

the representations) annually, within 60 days of the calendar year end, (ii) withdraw the exemption due to 

cessation of activities requiring registration or exemption therefrom, or (iii) withdraw the exemption and 

apply for registration within 60 days of the calendar year end, all through the NFA’s electronic exemption 

filing system. 

3. Disclosure 

Rule 4.5 requires that any person who has claimed the exclusion from the CPO 

definition available thereunder must disclose in writing to each participant, whether existing or 

prospective, that the pool is operated by a person who has claimed an exclusion from the definition of the 

term “commodity pool operator” under the CEA and, therefore, is not subject to registration or regulation 

as a pool operator under the CEA. 

                                                      
40 See ICI Submits Letter to CFTC Requesting Temporary Extension for Registration Applications Filed with NFA; NFA 

Provides Guidance on Several Issues (email dated Dec. 21, 2012) (“ICI Notice”).  The NFA’s guidance includes the 

following: 

• If you are filing a 4.5 notice for the first time, you may file in the name of the trust or corporation for a series company.  The 

qualifying entity should always be the series of the trust or corporation and never the corporation or trust itself (unless the 

corporation or trust has no series). If you file this way, the adviser will need a separate CTA exemption; Rule 4.14(a)(8) may 

be available, which requires a separate filing by the adviser. 

• You can also file a 4.5 notice with the adviser as claimant.  If you file this way, you would make a separate filing for each 

series of a trust or corporation, with each series of the trust or corporation as the qualifying entity.  If you file in this way, the 

adviser may be able to rely on the CTA exemption in Rule 4.6, which does not require a filing. 

• If you have 4.5 notices on file, and the adviser will need to register as CPO for a fund that can no longer rely on the rule, you 

may ask that the notices on file for those funds that can continue to rely on the rule be modified so that they are in the name 

of the adviser (rather than the fund).  This does not have to be done - it is your option.  Please note, however, that how a firm 

files its notice may affect which CTA exemption is available to it.  See the discussion in [the bullets above]. 
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The disclosure requirement of Rule 4.5 includes a proviso that the disclosure 

must be made in accordance with the requirements of any other federal or state regulatory authority to 

which the “qualifying entity,” in this case the RIC, is subject.  Under the terms of the Rule, the qualifying 

entity may make this disclosure by including the information in any document that its other federal or 

state regulator requires to be furnished routinely to participants, or, if no such document is furnished 

routinely, the information may be disclosed in any instrument establishing the entity’s investment policies 

and objectives that the other regulator requires to be made available to the entity’s participants. 

RICs typically provide this disclosure in their prospectus or SAI.  If the use of 

commodity interests is a principal investment strategy for a RIC, it would be appropriate to include this 

disclosure in the prospectus.  While the disclosure requirement has always been a component of Rule 4.5, 

and was not changed in the amendments, developments in connection with the Rule amendments may 

require adjustments in the disclosure.  For example, disclosure adjustments may be appropriate where the 

claim for exclusion has been modified to name the adviser rather than the RIC as a claimant (see the 

discussion of “Who is the Excluded RIC CPO?”).  In addition, where a RIC that previously claimed the 

Rule 4.5 exclusion no longer does so under the amended Rule, and the adviser has registered as CPO with 

respect to the RIC, the previous Rule 4.5 disclosure will need to be revised accordingly.41 

4. Authorized Person 

All notices must be filed by a representative duly authorized to bind the person 

claiming the exclusion. 

5. Ongoing Compliance with Rule 4.5 

In the event any of the information in the representations made in the notice of 

eligibility for the Rule 4.5 exclusion becomes inaccurate or incomplete, the person claiming the exclusion 

must amend the notice within 15 days of the occurrence of the event.  The exclusion claimed ceases to be 

effective upon any change that would render (a) the person claiming the exclusion or the qualifying entity 

for which it is claimed ineligible or (b) either the representations made in the notice claiming the 

exclusion inaccurate or the continuation of such representations false or misleading.  Note that the 

representations that must be made in the filing include representations that the CPO does and will operate 

the RIC in compliance with the trading and marketing restrictions. 

Because the marketing and trading tests must be met on an ongoing basis, Rule 

4.5 RICs and their advisers need an ongoing compliance program.  This compliance program should be 

tailored to the operations of the particular RIC.  For example, when the CPO has retained one or more 

sub-advisers, this should include, as appropriate, representations by sub-advisers as to their compliance 

with the trading test with respect to the RIC or sleeve managed by the sub-adviser.  Where a RIC has 

more than one sub-adviser, the CPO will need to coordinate the testing at the RIC level. 

Additional considerations for ongoing compliance are discussed above, under 

“Timing of the Trading Test” and “Ongoing Review of the Marketing Test.” 

                                                      
41 With respect to any disclosure that the adviser is registered as a CPO, note that Section 4o of the CEA provides that “It shall 

be unlawful for any commodity trading advisor, associated person of a commodity trading advisor, commodity pool 

operator, or associated person of a commodity pool operator registered under this Act to represent or imply in any manner 

whatsoever that such person has been sponsored, recommended, or approved, or that such person’s abilities or qualifications 

have in any respect been passed upon, by the United States or any agency or officer thereof. This section shall not be 

construed to prohibit a statement that a person is registered under this Act as a commodity trading advisor, associated person 

of a commodity trading advisor, commodity pool operator, or associated person of a commodity pool operator, if such 

statement is true in fact and if the effect of such registration is not misrepresented.” 
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6. Exclusion Claimed on Fund-by-Fund Basis 

An investment adviser may claim the Rule 4.5 exclusion for some but not all of 

the RICs it advises.  A RIC CPO that advises both CPO RICs and Rule 4.5 RICs will not be considered as 

acting in its registered capacity for Rule 4.5 RICs.42 

V. CPO Registration 

A. Registration as a CPO 

An applicant for CPO registration must complete and file Form 7-R with the NFA, 

through its online registration system.  Form 7-R serves as a CPO’s application for CFTC registration as 

well as its application for NFA membership as a CPO.  The registration is not effective until it has been 

approved by the NFA.43 

B. Principals 

An applicant for CPO registration must identify all principals of the CPO and file a Form 

8-R for each individual principal.  Principals that are natural persons must submit fingerprint cards for a 

background check. 

Rule 3.1(a) defines the term “principal” to include directors, executive officers (the 

president, chief executive officer, chief operating officer, chief financial officer, chief compliance officer, 

and any other person in charge of a principal business unit, division or function subject to CFTC 

regulation), and any person occupying a similar status or performing similar functions having the power, 

directly or indirectly, to exercise a controlling influence over the CPO’s activities subject to CFTC 

regulation.44  In addition, “principal” includes: (i) any individual that directly or indirectly owns ten 

percent or more of the CPO’s voting securities or is entitled to receive ten percent or more of the profits, 

(ii) any entity that directly owns ten percent or more of the CPO’s voting securities, and (iii) any person 

who has contributed ten percent or more of the capital of the CPO. 

C. Associated Persons 

Section 4k(2) of the CEA makes it unlawful for any person to be an “associated person” 

of a CPO unless such person is registered with the CFTC.  Section 4k(2) and Rule 1.3(a)(3) define an 

                                                      
42 See Rule 4.5(g) (“The filing of a notice of eligibility or the application of ‘non-pool status’ under this section will not affect 

the ability of a person to qualify for an exemption from registration as a commodity pool operator under § 4.13 in 

connection with the operation of another trading vehicle that is not covered under this § 4.5.”). 

43 In December 2012, due to the significant volume of new CPO and CTA registration applications filed with the NFA as a 

result of the 2012 rule changes, and resource limitations affecting the NFA’s ability to process these filings by the December 

31, 2012 registration deadline, the CFTC issued no-action relief for CPOs, CTAs, and the principals and associated persons 

thereof, who were required to register as a result of the amendments to CFTC Rule 4.5 or the rescission of CFTC Rule 

4.13(a)(4).  See CFTC Letter No. 12-68 (Dec. 21, 2012).  Under the terms of the no-action relief, the CFTC would not take 

any enforcement action so long as the aforementioned persons (1) on or before December 31, 2012, completed and filed 

with the NFA a registration application, including, as appropriate, Forms 7-R and 8-R, as well as any required fingerprint 

card for each of their principals and associated persons and; (2) subject to the foregoing, on and after January 1, 2013, were 

subject to, and complied with, the CEA and the CFTC’s regulations applicable to their activities as a CPO or CTA, or 

principal or associated person thereof, as if such persons were in fact registered or approved in such capacity. 

44 For CPOs that are general partnerships or limited liability companies, the general partner and managing member, 

respectively, would also be considered principals. 
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“associated person” of a CPO to mean any natural person who is “a partner, officer, employee, consultant, 

or agent (or any natural person occupying a similar status or performing similar functions), in any 

capacity which involves (i) the solicitation of funds, securities, or property for a participation in a 

commodity pool or (ii) the supervision of any person or persons so engaged.”  An associated person is 

thus, in effect, anyone who is a sales person or who supervises sales persons. 

With respect to supervisory persons, the CFTC has advised that “all persons, regardless 

of position title, who supervise associated persons” must register as associated persons.45  The CFTC has 

further provided that not only must immediate supervisors register as associated persons, but everyone in 

the “line of supervisory authority” must do so, no matter how high up in the organization the person with 

supervisory authority is, or how far down the soliciting persons are on the organization chart. 

If a person is required to be registered as an associated person, being listed as a principal 

of the member firm is not sufficient.  The person must also file with the NFA an application for associated 

person registration.  As discussed below, there are exemptions from registration provided under the CFTC 

rules and CFTC guidance for certain associated persons of a CPO. 

1. Requirement of at Least One Principal that is an Associated Person 

 NFA Bylaw 301(a)(iii) states that “no person, unless eligible for membership in 

the contract market category, shall be eligible to become or remain a Member unless at least one of its 

principals is registered as an ‘associated person’ under the Act and Commission Rules.  If any Member 

fails to have at least one principal that is registered as an ‘associated person’ NFA shall deem that 

Member’s failure to be a request to withdraw from NFA membership and shall notify that Member 

accordingly.” 

2. Requirement that a Branch Office Manager Must be an Associated Person 

 Each manager of a branch office must register as an associated person (see the 

discussion below under “Branch Offices”). 

3. Proficiency Requirements 

 Associated persons must meet certain proficiency requirements imposed by the 

NFA.  Generally, an associated person of a CPO must have passed the National Commodity Futures 

Examination (Series 3) within the two years preceding the person’s application to become a member of 

the NFA.46  Branch office managers must also a Series 30 Branch Office Manager Futures Examination.  

In general, the Series 3 examination relates to futures, options, and related regulations, while the Series 30 

examination focuses on regulatory requirements. 

In certain cases, associated persons may satisfy alternative proficiency requirements or 

seek a waiver of the Series 3 or 30 examinations.  NFA Registration Rule 401 exempts associated persons 

whose activities that are subject to CFTC jurisdiction are limited to swaps.  The NFA may waive the 

examination requirements for certain individuals who are associated with CPOs that are required to 

register solely because they operate commodity pools principally engaged in securities transactions, who 

commit only a small percentage of their assets as initial margin deposits and premiums for futures and 

                                                      
45 Interpretative Statement Regarding the Scope of the Term “Supervision” in the Associated Person Registration 

Requirement, [1980-1982 Transfer Binder] Comm. Fut. L. Rep. (CCH) ¶ 21,069 (CFTC, Aug. 14, 1980). 

46 See NFA Registration Rule 401. 
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options on futures, and who use futures transactions and options on futures only for hedging or risk 

management purposes.47  The individual or firm requesting the waiver must provide a written description 

of the facts that qualify the individual for a waiver. 

4. FINRA Exemption from Associated Person Registration 

 CFTC Rule 3.12(h)(1)(ii) provides that a person is not required to register as an 

associated person in any capacity if that person is “[e]ngaged in the solicitation of funds, securities, or 

property for a participation in a commodity pool, or the supervision of any person or persons so engaged, 

pursuant to registration with the [Financial Industry Regulatory Authority (“FINRA”)] as a registered 

representative, registered principal, limited representative or limited principal, and that person does not 

engage in any other activity subject to regulation by the Commission.”  Therefore, any associated person 

of a CPO that is involved solely in the solicitation of investors for investment in funds that the CPO 

advises, and who is acting pursuant to the person’s registration with FINRA as a registered representative, 

registered principal, limited representative or limited principal, would be exempt from associated person 

registration with the CFTC or NFA. 

5. Swaps Designation 

 As of January 1, 2013, registered CPOs whose activities include swaps subject to 

the jurisdiction of the CFTC must be approved as NFA Member swaps designated firms.  The associated 

persons of these Members who are engaging in swaps activity subject to the CFTC’s jurisdiction must be 

approved as swaps associated persons by the NFA.  These designations do not involve any major 

substantive steps.48  As discussed above, NFA Registration Rule 401 exempts associated persons whose 

activities that are subject to CFTC jurisdiction are limited to swaps.49   

D. Branch Offices 

Form 7-R requires a registrant CPO to list each of its branch offices and each branch 

office manager on the form.  A branch office of a CPO includes any location, other than the main 

business address, at which a CPO employs any person engaged in activities requiring registration as an 

associated person.  This is true even if there is only one person at the location.  If the firm has one or more 

branch offices, the NFA’s registration records on the firm must include the names of all persons who are 

branch office managers.50  A branch office may not itself be a separate corporation or partnership.51 

CFTC Rule 166.4 requires that a branch office of a CFTC registrant use the name of the 

firm of which it is a branch for all purposes, and hold itself out to the public under such name.  In 

                                                      
47 See NFA Registration Rule 402. 

48 See NFA Notice I-12-24 (Oct. 3, 2012). 

49  Id. 

50 Each location must have a branch office manager, and that person’s status as a branch office manager should be listed in the 

Registration Categories section of the person’s Form 8-R, even if the person is previously listed as a principal in that section 

of the Form.  Each branch office must have a different manager. 

51 In CFTC Interpretative Letter No. 84-10 (May 29, 1984), it was concluded that a branch office could not maintain a separate 

identity from the member firm.  The requirement that a branch office hold itself out to the public under the name of the 

member firm is intended to ensure that customers are always aware of the member firm with which they are doing business. 

It is necessary that any branch office associated person, even one operating out of a residence or an unrelated place of 

business, make sure that customers understand whom they are doing business with. 
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interpreting this provision, the CFTC and its staff have consistently taken the position that a registrant 

may not operate separately incorporated branch offices and that a branch office must use the name of the 

registrant.52  Where a registrant’s branch office shares the same facilities with other business entities, the 

CFTC staff stated, “a branch office must be clearly identified as such and must, through all means of 

communication, hold itself out to the public as a branch office separate and distinct from other business 

entities that share the same facilities.”53  The CFTC staff stated further that “separate entrances, clear 

signs and other denotations of the branch office’s status as a branch of [the registrant] and indicia of the 

independent nature of the branch office from the host business are essential to compliance with Rule 

166.4.”54 

VI. The Harmonization Exemptions and Accompanying Rule Amendments 

A. Overview of the Harmonization Exemption 

Registered CPOs typically are subject to extensive regulation with respect to disclosure, 

shareholder reporting, recordkeeping, and other aspects of their operations under Part 4 of the CFTC’s 

regulations (“Part 4”).  The final Harmonization Rules, issued on August 13, 2013, provide exemptions 

from some of these rules for RIC CPOs and CPO RICs (the “Harmonization Exemptions”).  Specifically, 

the Harmonization Rules adopt a “substituted compliance” approach for disclosure and shareholder 

reporting.  A RIC CPO may claim exemptions from the CFTC’s CPO disclosure and shareholder 

reporting rules based on SEC compliance by the RIC CPO and CPO RIC, subject to additional filing, 

disclosure and other requirements.  The Harmonization Exemptions also include an exemption for RIC 

CPOs from one aspect of the Part 4 CPO recordkeeping requirements. 

This section of the Outline addresses the relief provided by the Harmonization 

Exemptions and the requirements for claiming and relying on these exemptions.  These requirements are 

discussed more fully in Part VII, in combination with the Post-Harmonization Rules. 

B. Basic Elements of the Harmonization Exemptions – Rule 4.12(c)(3) 

The cornerstone of the Harmonization Rules is new Rule 4.12(c)(3).  Rule 4.12(c)(3) 

provides that a RIC CPO may claim relief from the following provisions of Part 4 based on the conditions 

stated in the Rule. 

1. Disclosure Document Relief (Rule 4.23(c)(3)(i)) 

A RIC CPO may claim an exemption from the requirements of Rules 4.21, 4.24, 

4.25, and 4.26 (the Part 4 CPO rules relating to content, NFA filing, and delivery to investors of a 

“Disclosure Document”), provided that: 

SEC-Compliant Disclosure.  The disclosure provided with respect to the CPO 

RIC complies with the provisions of the 1940 Act, the Securities Act of 1933, the 

Securities Exchange Act of 1934, the regulations thereunder, and any guidance 

issued by the SEC or any division thereof (Rule 4.12(c)(3)(i)(B)); and 

                                                      
52 CFTC Interpretative Letter No. 98-22 (Mar. 25, 1998). 

53 Id. 

54 Id. 



 

21 

Similar Account Performance.  The CPO of a CPO RIC with less than a three-

year operating history discloses the performance of all accounts and pools that 

are managed by the CPO and that have investment objectives, policies, and 

strategies substantially similar to those of the CPO RIC (Rule 4.12(c)(3)(i)(A)). 

2. Shareholder Reporting Relief (Rule 4.12(c)(3)(ii)) 

A RIC CPO may claim an exemption from the monthly account statement 

distribution requirements of Rule 4.22(a) and (b), provided that: 

NAV Availability.  The CPO must cause the current net asset value per share of 

the CPO RIC to be available to participants (Rule 4.12(c)(3)(ii)(A)); and 

Disclosure of NAV Availability.  The CPO must cause the CPO RIC to clearly 

disclose: 

 that the information will be readily accessible on an Internet Web site 

maintained by the CPO or its designee or otherwise made available to 

participants; 

 the means through which the information will be made available; and 

 the Internet address of such Web site, if applicable (Rule 4.12(c)(3)(ii)(B)(i) 

and (ii)).55 

3. Relief from Disclosure of Fund Records to Shareholders (Rule 4.12(c)(3)(iii)) 

A RIC CPO may claim an exemption from the provisions of Rule 4.23 (the CPO 

recordkeeping rule) that requires that a CPO’s books and records be made available to participants for 

inspection and/or copying at the request of the participant. 

C. Claiming the Harmonization Exemptions – Rule 4.12(d) 

In order to claim the relief available under Rule 4.12(c), a RIC CPO (or applicant for 

registration as a RIC CPO) must file with the NFA a claim of exemption, using the NFA’s electronic 

exemption filing system.  The claim must provide the name, main business address and main business 

telephone number of the CPO claiming the relief and the name of the RIC for which the claim is being 

made (Rule 4.12(d)(1)(i) and (ii)).  The filing must also contain representations that the RIC will be 

operated as a 1940 Act registered investment company and that the CPO will comply with the 

requirements of Rule 4.12(c)(3), and must specify the relief sought (Rule 4.12(d)(1)(iii) and (iv)). 

The claim of exemption must be filed before the date the RIC CPO commences relying 

on the exemption and is effective upon filing, provided that the filing is complete (Rule 4.12(d)(2)(i) and 

(ii)(A)).  The filing will cease to be effective upon any change that would render the representations made 

in the filing inaccurate, or the continuation of the representations false and misleading (Rule 

4.12(d)(2)(ii)(A)).  The claim is effective only for the RIC for which it has been made, and will not affect 

the CPO’s obligations with respect to any other pool (Rule 4.12(d)(4)). 

                                                      
55  The ICI has also requested clarification that Rule 4.12(c)(3)(ii) exempts RIC CPOs from the obligation to prepare the 

account statements as well as from the obligation to distribute them.  Letter from the ICI to the CFTC DSIO, Harmonization 

of Compliance Obligations for Registered Investment Companies Required to Register as Commodity Pool Operators (Aug. 

28, 2013) (the “ICI August Letter”), available at http://www.ici.org/pdf/27509.pdf. 

http://www.ici.org/pdf/27509.pdf
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D. Rule Amendments Accompanying the Harmonization Rules 

In connection with adopting the Harmonization Rules, the CFTC also adopted a number 

of additional rule amendments that are applicable to all registered CPOs.  These amendments were 

designed to reduce or eliminate regulatory requirements in connection with the Part 4 CPO requirements 

that the CFTC had determined, in the course of considering the Harmonization Rules, were not necessary 

for CPOs more generally. 

1. Limited Recordkeeping Relief for all Registered CPOs 

a. The “Main Business Office” Requirement 

 Historically, Rule 4.23 has required a registered CPO to make and keep 

books and records specified in the Rule at its “main business office.”  In connection with the 

Harmonization Rules, the CFTC amended Rule 4.23 to permit books and records not maintained at the 

CPO’s main business office to be maintained by the pool’s administrator, custodian, or distributor, or by a 

bank or broker-dealer serving a similar function for the pool.  A new paragraph (c) of Rule 4.23 requires a 

CPO that has delegated recordkeeping obligations to one of these entities to make a filing with the NFA, 

which includes certain representations by both the CPO and the entity keeping the records.  This 

provision is further discussed in Part VII of the Outline. 

 The CFTC adopted similar amendments to Rule 4.7(b).  Rule 4.7(b) 

provides exemptions from the specific recordkeeping requirements of Rule 4.23 to registered CPOs of 

private funds that offer and sell their shares only to qualified eligible persons. 

b. Transfer Agent Records 

 The CFTC amended Rule 4.23(a)(4), which requires registered CPOs to 

keep certain participant transaction related records, to permit these records to be maintained by the pool’s 

transfer agent or through a list of intermediaries.  This provision is further discussed in Part VII of the 

Outline. 

2. Disclosure Document Amendments 

 These changes relate to the Part 4 CPO Disclosure Document requirements.  

They do not affect RIC CPOs that claim the Harmonization Exemptions, which exempt RIC CPOs from 

all of the Disclosure Document requirements. 

a. Age of Disclosure Document – Extension from Nine to Twelve 

Months 

 The CFTC amended Rule 4.26 to permit a CPO to use a Disclosure 

Document up to twelve months after the date of the Disclosure Document (amended Rule 4.26 (a)(2)).  

Previously, Rule 4.26 had permitted the use of a Disclosure Document for no more than nine months after 

its date.56 

b. Elimination of Disclosure Document Acknowledgement 

Requirement 

                                                      
56 The CFTC also made a parallel change to Rule 4.36 relating to the use of Disclosure Documents by commodity trading 

advisors. 
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 The CFTC rescinded Rule 4.21(b), which previously required CPOs to 

obtain a signed acknowledgment of receipt of the Disclosure Document delivered in accordance with 

Rule 4.21(a) before accepting any funds from an investor. 

VII. Ongoing Compliance Obligations of RIC CPOs and CPO RICs 

This section of the Outline is intended to provide an overview of the ongoing compliance 

obligations of RIC CPOs and CPO RICs in the post-harmonization era, including (1) the conditions 

imposed by the Harmonization Exemptions; (2) the Part 4 CPO requirements that have been triggered by 

adoption of the Harmonization Rules; and (3) responsibilities based on the IM Guidance Update.57  The 

discussion is organized by the following subject areas: 

 Disclosure; 

 Shareholder Reports; 

 Financial Statement Filing with the NFA; 

 Recordkeeping; and 

 Periodic Reporting to Regulators. 

The discussion for each subject area includes the relevant compliance dates and identifies the 

source of each requirement.  Note that some of the requirements remain subject to pending requests for 

clarification or relief. 

This discussion assumes that the RIC CPO has claimed all relief available under Rule 4.12(c)(3). 

A. Disclosure 

RIC CPOs that claim the Harmonization Exemptions need not comply with the content, 

delivery, and NFA filing, review, and acceptance requirements for Disclosure Documents otherwise 

required by Rules 4.21, 4.24, 4.25, and 4.26.  The following disclosure items are required as conditions of 

the Harmonization Exemptions or in connection with the Harmonization Rules more generally. 

1. SEC Compliance 

Requirement.  The CPO RIC’s disclosure must comply with the provisions of 

the 1940 Act, the Securities Act of 1933, the Securities Exchange Act of 1934, the regulations 

promulgated thereunder, and any guidance issued by the SEC or any division thereof (emphasis added). 

Source.  Rule 4.12(c)(3)(i)(B). 

Comment.  The reference to guidance issued by an SEC division would include, 

among other SEC guidance, the IM Guidance Update.  The IM Guidance Update states, among other 

things, that prospectus disclosure about a RIC’s derivatives activities should be in plain English and 

should: 

 be tailored to the RIC’s specific use of derivatives and related risks; 

                                                      
57  This discussion covers many of the rules in Part 4, but is not a complete catalogue of all Part 4 requirements and does not 

address other CEA or CFTC rule requirements applicable to RIC CPOs.   
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 explain the purpose of the RIC’s derivatives trading; 

 address the degree of exposure (not just the amount invested); 

 provide investors with a complete risk profile of the RIC’s investments, 

rather than a list of risks of various derivative strategies; and 

 be reviewed on an ongoing basis to assess the completeness and accuracy of 

derivatives disclosure in light of the RIC’s actual use of derivatives.58 

It remains to be seen to what extent the NFA or CFTC will review a CPO RIC’s 

adherence to these guidelines in connection with the examination of RIC CPOs or other means of 

reviewing compliance with the Harmonization Rules.  However, in the spirit of substituted compliance, it 

would be expected that the NFA and CFTC will defer to the SEC in interpreting the IM Guidance Update. 

Compliance Date.  The CPO RIC’s initial registration statement or, for an 

existing RIC, its first post-effective amendment that is an annual update to an effective registration 

statement, filed on or after November 22, 2013.59 

2. Similar Account Performance for Recently Launched RICs 

Requirement.  The CPO of a CPO RIC with less than a three-year operating 

history (a “new RIC”) must disclose the performance of all accounts and pools managed by the CPO that 

have investment objectives, policies, and strategies substantially similar to those of the new RIC. 

Source. Rule 4.12(c)(3)(i)(A). 

Comment.  Neither the Harmonization Rules nor the release accompanying the 

adoption of the Harmonization Rules (the “Harmonization Release”) provide any specific guidance for 

preparing and presenting similar account performance for new RICs.  For example, the CFTC has not 

provided guidance as to the following matters: 

 format and content of such disclosure; 

 how performance should be calculated; 

 which accounts should be considered substantially similar; 

 placement in the prospectus or SAI (although it is clear that the disclosure 

should not be in the summary prospectus); 

 appropriate disclosure of similar account performance for shorter periods 

than the history of the new RIC, or where there are no similar accounts; or 

 treatment of proprietary accounts. 

Instead, the CFTC refers to two SEC staff no-action letters (the “SEC Letters”) 

that permit, but do not require, a RIC to show the performance of funds and accounts that are managed by 

the same investment adviser as the RIC and that have investment objectives, policies, and strategies 

                                                      
58 Note that the IM Guidance Update applies to all RICs that engage in derivatives trading, not only to CPO RICs. 

59  For closed-end RICs, compliance is required in the initial registration statement or when the closed-end RIC is required to 

update its registration statement, on or after November 22, 2013. 
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substantially similar to those of the RIC, under certain conditions.60  Under the SEC Letters, the 

performance must be shown in a manner that is not misleading and that does not obscure or impede the 

understanding of information about the RIC that is required to be disclosed under the federal securities 

laws. 

IM Guidance Update.  The IM Guidance Update reiterates the staff’s position 

that a RIC may include in its prospectus prior performance of other accounts managed by the RIC’s 

adviser that have investment objectives, policies, and strategies substantially similar to those of the RIC, 

if the information is not misleading and does not obscure or impede the understanding of required 

information.  The IM Guidance Update does not provide additional guidance on any of the topics set forth 

above.  However, the IM Guidance Update notes “in particular, that a fund should not exclude the 

performance of any other funds or private accounts that have substantially similar investment objectives, 

policies and strategies if the exclusion would cause the performance shown to be materially higher or 

more favorable than would be the case if the funds or accounts were included.”  The IM Guidance Update 

does not indicate whether inclusion of similar account performance for the first time will require a Rule 

485(a) filing for a post-effective update.   

Compliance Date.  The CPO RIC’s initial registration statement or, for an 

existing RIC, its first post-effective amendment that is an annual update to an effective registration 

statement, filed on or after November 22, 2013.61 

3. NAV Availability 

Requirement.  The RIC CPO must cause the CPO RIC to clearly disclose: 

 that the NAV per share will be readily accessible on an Internet Web site 

maintained by the CPO or its designee or otherwise made available to 

participants; 

 the means through which the information will be made available; and 

 the Internet address of such Web site, if applicable. 

Source.   Rule 4.12(c)(3)(ii)(B)(i), (ii). 

Comment.  The Harmonization Rules do not require the NAV availability 

disclosure to be provided in the CPO RIC’s “Disclosure Document” or prospectus.62  However, the 

prospectus would be an appropriate means of providing the disclosure. 

Note that this disclosure requirement is in connection with the requirement to 

make the NAV per share available to “participants,” which are defined as persons with “any direct 

financial interest” in a pool.  For CPO RICs that are sold only to insurance company separate accounts or 

funds of funds, the means of disclosure may be tailored accordingly. 

                                                      
60 Nicholas-Applegate Mutual Funds (Aug. 6, 1996); ITT Hartford Mutual Funds (Feb. 7, 1997). 

61  For closed-end CPO RICs, compliance is required in the initial registration statement or when the closed-end RIC is 

required to update its registration statement, on or after November 22, 2013. 

62 Compare, for example, Rule 4.23(c)(1)(D) and Rule 4.12(c)(2)(ii)(B), both of which specify that the required disclosure 

must be in the pool’s Disclosure Document. 
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Compliance Date.  October 21, 2013. 

4. Activities of Controlled Foreign Corporations (“CFCs”) 

Requirement.  A CPO RIC that uses a wholly-owned CFC must disclose in its 

prospectus information about the RIC’s investment in the CFC and the principal risks associated with the 

CFC investment, including those related to swaps and other commodity interests. 

Source.  Harmonization Release, 78 FR at 52,319. 

Comment.  As discussed above, CFCs are considered separate commodity pools 

for which the CPO must comply with applicable CPO Disclosure Document requirements and other CPO 

regulations.  Because CFCs are not RICs, the CPO for the CFC may not rely on the Harmonization 

Exemptions with respect to the CFC.  However, in the Harmonization Release, the CFTC stated that a 

CFC is not required to prepare a separate Disclosure Document if the CPO RIC prospectus provides the 

disclosure described above.63 

Compliance Date.  There is no express guidance on the compliance date for this 

disclosure, and it is likely that most CPO RIC prospectuses will already include it.  However, CFC 

disclosure should be reviewed and conform to this requirement no later than the RIC’s initial registration 

statement or first post-effective amendment that is an annual update filed on or after October 21, 2013. 

5. Rule 481 Cautionary Legend Adjustment to Refer to the CFTC 

Requirement.  The legend required by SEC Rule 481, under the Securities Act 

of 1933, to be on the outside front cover page of a RIC’s prospectus must be revised for a CPO RIC to 

refer to the CFTC. 

Source.  Harmonization Release, 78 FR at 52,315. 

Comment.  The Harmonization Release provides two examples: 

 The Securities and Exchange Commission and the Commodity Futures 

Trading Commission have not approved or disapproved these securities or 

passed upon the adequacy of this prospectus. Any representation to the 

contrary is a criminal offense. 

 The Securities and Exchange Commission and the Commodity Futures 

Trading Commission have not approved or disapproved these securities or 

determined if this prospectus is truthful or complete. Any representation to 

the contrary is a criminal offense. 

Compliance Date.  The adjusted legend should be used in the CPO RIC’s initial 

registration statement or first post-effective amendment that is an annual update filed on or after October 

21, 2013 (or at such earlier time as the CPO RIC revises its prospectus). 

                                                      
63 See CFTC August FAQ, supra note 31. 
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6. Location of Books and Records 

Requirement.  Where a RIC CPO relies on Rule 4.23(c) (maintenance of records 

other than at the CPO’s main business office), the CPO RIC must disclose in its “Disclosure Document” 

the location of CFTC-required books and records. 

Source.  Rule 4.23(c)(1)(D) (requires a CPO making the filing to agree to 

disclose in the pool’s Disclosure Document the location of CFTC-required books and records). 

Comment.  The ICI has requested confirmation from the CFTC that this 

disclosure requirement may be satisfied by disclosing the location of the CPO’s books and records as 

required by Item 33 of Form N-1A or Item 32 of Form N-2.  These items, which are in Part C of the 

RIC’s registration statement, require the RIC to disclose “the name and address of each person 

maintaining physical possession of each account, book, or other document required to be maintained by 

Section 31(a) [of the 1940 Act] and the rules under that section.”64 

Compliance Date.  November 22, 2013. 

7. Disclosure of Board Oversight of Derivatives 

Requirement.  RICs should review their SAI disclosure of Board oversight of 

risk management as it relates to the RIC’s derivatives trading. 

Source.  IM Guidance Update and Form N-1A Item 17(b). 

Comment.  Item 17(b)(1) of Form N-1A requires RICs to “disclose the extent of 

the board’s role in the risk oversight of the Fund, such as how the board administers its oversight function 

and the effect that this has on the board’s leadership structure.” 

The IM Guidance Update reminds RICs and their Boards as follows: 

“In adopting this requirement, the SEC noted that funds face a number of 

risks, including investment risk. The SEC also stated its belief that the 

required disclosures would improve investor understanding of the role of 

the board in the fund’s risk management practices and should provide 

important information to investors about how a fund perceives the role of 

its board and the relationship between the board and the fund’s adviser in 

managing material risks facing the fund (footnotes omitted).” 

Compliance Date.  Any necessary adjustment should be made no later than the 

CPO RIC’s next post-effective amendment that is an annual update. 

8. Post-Harmonization CPO Disclosure 

Following the amendments to Rule 4.5, CPO RIC registration statements 

typically included disclosure to the effect that the adviser had registered as a CPO, but that the CFTC had 

not adopted rules determining what the impact on the CPO or RIC would be. This disclosure should be 

adjusted as appropriate now that the Harmonization Rules have been adopted. 

                                                      
64 See ICI August Letter, supra note 55. 
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B. Shareholder Reports 

1. Periodic Account Statements 

CFTC Rules 4.22(a) and (b) require CPOs to provide periodic “Account 

Statements” to pool participants (monthly for pools with more than $500,000 in assets and quarterly for 

smaller pools). 

RIC CPOs claiming the Harmonization Exemptions are not required to provide 

these periodic statements to shareholders as long as the CPO: 

 makes NAV per share available to shareholders; and 

 causes the CPO RIC to disclose the information about NAV availability and 

how shareholders may obtain the NAV (as described above in Part 

VII(A)(3)). 

Compliance Date.  October 21, 2013. 

2. Annual Reports 

Rule 4.22(c) requires registered CPOs to provide pool participants with an 

Annual Report that includes pool financial statements meeting certain specific content requirements.  The 

Harmonization Rules do not provide an express exemption from this requirement. 

However, the Harmonization Release indicates that RIC CPOs are not required to 

provide Annual Reports to CPO RIC shareholders under Rule 4.22(c), as long as they provide 

shareholders with SEC-compliant annual and semi-annual reports and file a Form N-CSR for the RIC 

with the SEC (as required by SEC rules), and file the RIC’s audited annual financial statements with the 

NFA within ninety days after the RIC’s fiscal year end.  The ICI has requested confirmation of this 

guidance.65  

Compliance Date.  The CPO RIC’s SEC-compliant financial statements must be 

filed with the NFA ninety days after the CPO RIC’s first fiscal year ending after October 21, 2013. 

3. Treatment of CFCs 

For purposes of the periodic account statement requirements of Rule 4.22(b) and 

(c), CFCs are treated as master funds in a master feeder structure, and are not required to provide these 

statements to shareholders of the CPO RIC.66 

C. Financial Statement Filing with the NFA 

Rule 4.22(c) requires registered CPOs to file the Annual Report delivered to participants 

(described above) with the NFA within ninety days of the end of the pool’s fiscal year.  The CPO must 

also file with the NFA certain “key financial balances” from the Annual Report. 

                                                      
65  See ICI August Letter, supra note 55. 

66 See CFTC August FAQ, supra note 31; Rule 4.22(c)(8). 
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The Harmonization Rules do not provide an express exemption from the Rule 4.22(c) 

NFA filing requirement, either for the CPO RIC or the CFC.  However, the Harmonization Release states 

that “[t]he CPO of a RIC will be required to file the financial statements with the [NFA] that it prepares 

pursuant to its obligations with respect to the SEC.”67 

1. RIC Financial Statements 

The ICI has requested confirmation of discussions with the CFTC staff to the 

effect that these requirements are met if the RIC CPO files the CPO RIC’s SEC-compliant annual 

financial statements (filed with the SEC as part of Form N-CSR) with the NFA within ninety days after 

the CPO RIC’s fiscal year end.68 

Compliance Date.  Ninety days after the RIC’s first fiscal year ending after 

October 21, 2013. 

2. CFC Financial Statements 

Pursuant to a CFTC staff No-Action Letter, the CPO to a CFC that is wholly 

owned by a CPO RIC may claim relief from any obligation under Rule 4.22(c) to file with the NFA a 

separate Annual Report for the CFC where: 

 the CFC CPO is also the CPO for the parent RIC; 

 the CPO RIC’s Annual Report contains consolidated financial statements for 

the RIC that include the holdings, gains and losses, and other financial 

statement amounts attributable to the CFC; 

 the CPO RIC’s financial statements in the Annual Report “separately 

indicate[ ] the holdings, gains and losses, and other financial statement 

amounts attributable to the CFC”;69 and 

 the CPO submits the CPO RIC’s Annual Report to the NFA, in lieu of a 

separate Annual Report of the CFC, for all applicable fiscal years. 

   The no-action relief is not self-executing.  The CPO must email a notice of claim 

to dsionoaction@cftc.gov with the subject line “CFC Letter 13-51” that provides:  (i) the CPO’s contact 

information; (ii) the capacity (i.e., CPO) and the name of the CFC(s) for which the claim is being filed 

and the name of the parent RIC matched with each CFC; and (iii) the CPO’s signature (e.g., by attaching 

a PDF with the CPO’s signature).70  The claim is effective on filing, provided that the claim is materially 

complete and filed in a timely manner. 

                                                      
67  Harmonization Release, 78 FR at 52,320. 

68 See ICI August Letter supra note 55. 

69 The requirement that CFC information be separately identified in the CPO RIC’s consolidated financial statements is subject 

to a pending request for relief.  See ICI Memorandum No. 27548, CFTC Staff Issues No-Action Relief to CPOs of the 

Wholly-Owned Subsidiaries of Registered Investment Companies no. 6 (Sept. 6, 2013), available at 

http://www.ici.org/my_ici/memorandum/memo27548. 

70 CFTC No-Action Letter No. 13-51 (Sept. 5, 2013). 

mailto:dsionoaction@cftc.gov
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Additionally, a CPO that has filed a notice of claim under CFTC No-Action 

Letter 13-51 must notify the NFA of the notice filing on or before December 31, 2013.71  

Compliance Date.  The CPO must file the claim for relief on or before the end 

of the CPO RIC’s first fiscal year ending after October 21, 2013.  

3. Fiscal Year End Changes 

 Rule 4.22(g) requires a registered CPO that elects a fiscal year end other than the 

calendar year to give written notice of the election to all pool participants and to file the notice with the 

NFA within ninety calendar days after the pool’s formation.  If the CPO changes the pool’s fiscal year 

end, the CPO must notify all pool participants and file the notice with the NFA at least ninety days before 

the change.  Under the terms of the Rule, the CPO must continue to use the elected fiscal year for the pool 

unless it provides the 90 day notice to the NFA and the NFA does not disapprove the change within 30 

days after the filing of the notice. 

 The Harmonization Rules do not provide an exemption from the Rule 4.22(g) 

notice and NFA filing requirements. 

D. Recordkeeping 

1. No General Harmonization Relief – Three Specific Changes 

Despite requests from the ICI and other members of the fund industry during the 

comment process on the Harmonization Proposal, the CFTC did not adopt a substituted compliance 

approach for RIC CPO recordkeeping requirements.  These requirements are set forth in Rule 4.23 

(records required for CPOs and pools) and Rule 1.31 (keeping, inspection, time periods, and electronic 

storage requirements for all CFTC-required records).  Instead, the CFTC left the basic recordkeeping 

requirements in place and provided relief for three specific items: 

a. Exemption for RIC CPOs from Participant Access Provisions 

A RIC CPO claiming the Harmonization Exemptions need not make the 

CPO RIC’s records available to shareholders for inspection and/or copying at the request of the 

shareholder, as otherwise required by Rule 4.23.72  Besides filing the claim for the Harmonization 

Exemptions, this exemption does not require further action by the RIC CPO. 

b. Transfer Agent Records and Lists of Intermediaries 

Rule 4.23(a)(4) requires the CPO to maintain for each pool “a subsidiary 

ledger or other equivalent record for each participant in the pool showing the participant’s name and 

address and all funds, securities and other property that the pool received from or distributed to the 

participant.”  In response to industry concerns about the feasibility of this requirement for fund shares 

held through intermediaries in omnibus accounts, the CFTC amended paragraph (a)(4) of Rule 4.23 by 

adding a statement that this requirement may be satisfied through a transfer agent’s maintenance of 

                                                      
71 See NFA Notice to Members I-13-36 (Nov. 18, 2013), available at 

http://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4340. 

72 Rule 4.12(c)(3)(iii). 

http://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4340
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records or through a list of relevant intermediaries where shares are held in an omnibus account or 

through intermediaries.73 

c. Maintenance of Records Other than at the CPO’s Main Business 

Office 

Rule 4.23 previously required registered CPOs to maintain all required 

records at their “main business office.”  As amended, Rule 4.23 permits records that are not maintained at 

the CPO’s main business office to be maintained by certain specified entities, subject to the requirement 

that the CPO must make a filing with the NFA that includes representations by both the CPO and the 

entity maintaining the records.74  This provision is discussed more fully below in Part 6 of this section. 

2. CFTC Recordkeeping Requirements for RIC CPOs 

Because the Harmonization Rules do not provide general recordkeeping relief, 

RIC CPOs (like all other registered CPOs) must keep the books and records required by Rule 4.23 in the 

manner required by Rule 1.31, subject to the limited exception for records that are maintained by a 

specified entity, rather than at the CPO’s main business office. 

   Compliance Date.  November 22, 2013. 

3. Rule 4.23 - General Requirements 

Rule 4.23 requires a registered CPO to keep the records specified in the Rule in 

an accurate, current and orderly manner, in accordance with Rule 1.31 (Rule 1.31 is described below in 

Part 5).  If the required records are maintained at the main business office of the CPO that is outside the 

U.S., then upon the request of a CFTC representative, the CPO must provide the requested books and 

records at the place in the U.S. designated by the representative within 72 hours after the CPO receives 

the request. 

4. Rule 4.23 - Record Content Requirements 

Rule 4.23 requires registered CPOs to keep specified books and records relating 

to the pool and records relating to the CPO. 

a. Pool Records – Rule 4.23(a) 

Rule 4.23(a) identifies twelve categories of records that the CPO must 

keep for each pool: 

(a)(1) Itemized daily records of the pool’s commodity interest 

transactions: 

 transaction date; 

 quantity; 

 commodity interest; 

 price or premium; 

                                                      
73 Rule 4.23(a)(4) (as amended). 

74 Rule 4.23(c). 
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 delivery month or expiration date; 

 whether a put or call; 

 strike price; 

 underlying contract for future delivery or underlying commodity; 

 swap type and counterparty; 

 futures commission merchant (FCM) and/or retail foreign exchange 

dealer carrying the account; 

 introducing broker (if any); 

 whether the commodity interest was purchased, sold, or offset, 

exercised, expired, or rolled forward; and 

 gain or loss realized. 

(a)(2) Journal of original entry (or equivalent record) showing receipts 

and disbursements of money, securities and other property; 

(a)(3) The acknowledgement required by Rule 4.21(b) for each pool 

participant (this item is moot, as Rule 4.21(b) has been rescinded); 

(a)(4) Subsidiary ledger of each participant’s transactions (participant’s 

name and address; all funds, securities and other property received from or distributed to the participant).  

This may be satisfied through transfer agent records or through a list of relevant intermediaries where 

shares are held in an omnibus account or through intermediaries; 

(a)(5) Adjusting and other ledger entries; 

(a)(6) General accounting ledger (details of all asset, liability, capital, 

income and expense accounts); 

(a)(7) Transaction confirmations, purchase and sale statements,  and 

monthly pool account statements for each commodity interest transaction (from FCMs and/or retail forex 

dealers and swap dealers); 

(a)(8) All other records, data, and memoranda prepared or received in 

connection with the pool’s operation (including cancelled checks, bank statements, journals, ledgers, 

invoices and computer generated records); 

(a)(9) Marketing materials (each report, letter, circular, memorandum, 

publication, writing, advertisement, or other literature or advice (including text of standardized oral 

presentations and media or seminar presentations) distributed or caused to be distributed by the CPO to 

any existing or prospective pool participant or received by the CPO from any commodity trading advisor 

of the pool, showing the first date of distribution or receipt);. 

(a)(10) Statements of financial condition (monthly or quarterly 

statements of financial condition, depending on the size of the pool, prepared within 30 days after the end 

of the period); 

(a)(11) Income statements (a statement of income (or loss) for the period 

between the most recent annual statement of financial condition furnished to the CFTC pursuant to Rule 

4.22(c) and the statement of financial condition required by paragraph (a)(10), completed within 30 days 

after the end of the period); and 
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(a)(12) Signed reports and other financial records (a manually signed 

copy of each (i) Account Statement and (ii) Annual Report provided to pool participants pursuant to Rule 

4.22, Rule 4.7(b) or Rule 4.12(b), and records of key financial balances submitted to the NFA for each 

pool Annual Report, which records must clearly demonstrate how the key financial balances were 

compiled from the Annual Report).75 

b. CPO Records – Rule 4.23(b) 

 Rule 4.23(b) requires the CPO to keep records relating to the CPO: 

(b)(1) An itemized daily record of each commodity interest transaction of 

the CPO and each of its principals, showing the same detailed items as listed above under (a)(1) for pool 

records (if the CPO is a counterparty to a swap, the CPO must comply with the swap data recordkeeping 

and reporting requirements of Part 45 of the CFTC’s Rules); 

(b)(2) Each confirmation of a commodity interest transaction, each 

purchase and sale statement and each monthly statement furnished by an FCM or retail forex dealer to (i) 

the CPO relating to a personal account of the CPO and (ii) each principal relating to a personal account of 

the principal.76 

(b)(3) Books and records of all other transactions in all other activities in 

which the CPO engages (these books and records must include cancelled checks, bank statements, 

journals, ledgers, invoices, computer generated records and all other records, data and memoranda which 

have been prepared in the course of engaging in those “other” activities).77 

5. Rule 1.31 

Rule 1.31 prescribes the time and manner for keeping the required records and 

includes special provisions for keeping records solely by means of electronic storage.  Rule 1.31 requires 

that required records must be made available for inspection at the CPO’s main business office within 48 

                                                      
75  The ICI has requested the CFTC staff to confirm that the records called for by paragraphs (a)(10) – (12) of Rule 4.23 are not 

required for RIC CPOs because they relate to compliance obligations from which RIC CPOs are exempt under the 

Harmonization Rules.  See ICI August Letter, supra note 55. 

76 The ICI has asked the CFTC to confirm that some or all records referred to in paragraph (b)(2) of Rule 4.23 are not required 

for RIC CPOs: “Registered Fund CPOs are not required to disclose the performance of their own proprietary accounts or of 

the proprietary accounts of their principals, but Regulation 4.23(b)(2)(i) and (ii) could be read to technically require 

Registered Fund CPOs to maintain confirmations of commodity interest transactions for their own accounts and for their 

principals.”  See ICI August Letter, supra note 55. 

77 This category of records, which relates to the CPO’s other business activities, is broad and open-ended. The CFTC has 

indicated that the purpose of this requirement is to ensure that the CPO adheres to its responsibilities relating to the pools it 

operates, and that, accordingly, Rule 4.23(b)(3) records would be examined only when necessary for that purpose.  A CPO’s 

records regarding its other business activities under Rule 4.23(b)(3) are: 

“intended to be inspected only where the other required books and records indicate that such additional inspection is 

necessary.  For example, if in inspecting the books and records that a CPO must keep for its pool the Commission finds 

a deficiency in the assets of the pool, the Commission would then inspect the books and records of the CPO’s other 

activities to determine whether the missing assets were placed into them.” 

Revisions of Commodity Pool Operator and Commodity Trading Advisor Regulations; Delegation of Authority, 46 FR 

26,004 (May 8, 1981). 
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hours of a request by a representative of the CFTC or U.S. Department of Justice (“DOJ”) and within 72 

hours of a request by the CFTC or DOJ if the records are maintained outside of the U.S. 

a. Format 

Required records must kept in original form (for paper) or native file 

format (for electronic records).  Native file format means an electronic file that exists in the format in 

which it was originally created. 

b. Time Periods 

Required records must be kept five years from the date thereof, and must 

be readily accessible during the first two years (swap records must be kept until the termination, maturity, 

expiration, transfer, assignment, or novation date of the transaction for records of any swap or related 

cash or forward transaction, and for five years after such date). 

c. Production of Records 

The CPO must produce required records or copies thereof: 

 promptly; 

 upon the request of any CFTC representative; 

 in a form specified by the CFTC representative; and 

 at the CPO’s expense. 

d. Electronic Storage Requirements 

Electronic storage media used to store required records must: 

 preserve the native file format of the records; 

 preserve records exclusively in non-rewritable, non-erasable format 

(e.g., “WORM”); 

 verify automatically the quality and accuracy of the storage media; 

 serialize the original units of storage media and create a time-date 

record for the required retention period; and 

 permit immediate downloading of indexes and records. 

Persons using electronic storage media must: 

 keep only CFTC-required records on the individual medium (disk or 

sheets of microfiche); and 

 develop and maintain an audit system, the results of which are 

available at all times for immediate examination by representatives 

of the CFTC and DOJ. 

Persons employing an electronic storage system must provide a 

representation to the CFTC prior to the initial use of the system, made by the person required to maintain 
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the records, the storage system vendor, or another third party, stating that the selected electronic storage 

system meets the requirements of Rule 1.31, accompanied by an oath or affirmation. 

e. The Technical Consultant Requirement 

Any person who uses only electronic storage media for some records 

must, prior to the media’s use, enter into an arrangement with at least one third party technical consultant. 

The technical consultant must: 

 have the technical and financial capability to perform the 

undertakings required by Rule 1.31; 

 have access to and the ability to download information from the 

electronic storage medium; and 

 file with the CFTC an undertaking in a form acceptable to the CFTC, 

signed by the technical consultant, that the technical consultant will 

furnish records preserved in electronic storage on behalf of a person 

required to keep such records promptly to the CFTC or DOJ upon 

request. 

6. The “Main Business Office” Requirement 

a. Records Maintained by “Specified Entities” 

Rule 4.23 no longer states expressly that the CPO must maintain the 

required records at its main business office.  However, as amended, Rule 4.23 states that records that are 

not maintained at the pool operator’s main business office shall be maintained by one or more of the 

following “Specified Entities”: 

 the pool’s administrator, distributor or custodian, or 

 a bank or registered broker or dealer acting in a similar capacity with 

respect to the pool.78 

b. NFA Filing Requirement - Rule 4.23(c) 

In connection with amending the “main business office” provisions of 

Rule 4.23, the CFTC added a filing requirement for CPOs that do not maintain required records at their 

main business office.79  If the CPO does not maintain its books and records at its main business office, the 

CPO must, at the time it registers as a CPO or delegates its recordkeeping obligations, whichever is later, 

file a statement that: 

                                                      
78  The ICI has requested clarification and relief that would permit records to be held by third-party recordkeepers other than 

the Specified Entities. See Letter from the ICI to the CFTC, Harmonization of Compliance Obligations for Registered 

Investment Companies Required to Register as Commodity Pool Operators (Sept. 24, 2013) (“ICI September Letter”), 

available at http://www.ici.org/pdf/27596.pdf.  The Harmonization Release indicates that the CFTC recognized that CPO 

RICs, as well as other CPOs, often maintain records with a broader category of entities.  See Harmonization Release, 78 FR 

at 52,320-321. 

79 Id. See also National Futures Association, Notice to Members I-13-28, Filing Requirements for Exemptions Notices under 

CFTC’s Recently Adopted Harmonization Rules (Sept. 30, 2013), available at 

http://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4309. 

http://www.ici.org/pdf/27596.pdf
http://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4309


 

36 

 identifies the name, main business address, and main business 

telephone number of the person(s) who will be keeping required 

books and records in lieu of the pool operator; 

 sets forth the name and telephone number of a contact for each 

person who will be keeping required books and records in lieu of the 

pool operator; and 

 specifies, by reference to the respective paragraph of this section, the 

books and records that such person will be keeping. 

c. CPO Representations 

The NFA filing must contain representations from the CPO that: 

 the CPO will promptly amend the statement if the contact 

information or location of any of required books and records  

changes, by identifying in such amendment the new location and any 

other information that has changed; 

 the CPO remains responsible for ensuring that all required books and 

records  are kept in accordance with Rule 1.31; 

 within 48 hours after a request by a representative of the CFTC, the 

CPO will obtain the original books and records from the location at 

which they are maintained, and provide them for inspection at the 

CPO’s main business office; provided, however, that if the original 

books and records are permitted to be, and are maintained, at a 

location outside the U.S., its territories or possessions, the CPO will 

obtain and provide such original books and records for inspection at 

the CPO’s main business office within 72 hours of such a request; 

and 

 the CPO will disclose in the pool’s Disclosure Document the 

location of the required books and records. 

d.  Statement from the Specified Entity 

The CPO must include with the NFA filing a statement from each  

person who will be keeping required books and records in lieu of the CPO wherein such person: 

 acknowledges that the CPO intends that the person keep and 

maintain required pool books and records; 

 agrees to keep and maintain such records required in accordance 

with Rule 1.31; and 

 agrees to keep such required books and records open to inspection by 

any representative of the CFTC or the DOJ in accordance with Rule 

1.31.  

Compliance Date.  November 22, 2013 (for RIC CPOs). 
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E. Periodic Reporting to Regulators 

1. General Requirements 

a. CFTC Form CPO-PQR 

CFTC Rule 4.27 requires registered CPOs to file Form CPO-PQR 

electronically with the NFA, in accordance with a filing schedule that depends on whether the CPO is a 

Small, Mid-Sized, or Large CPO, as determined by the amount of the CPO’s Aggregated Pool Assets 

under Management on the close of business of any day during the Reporting Period (“AUM”).80 

 Small CPO - less than $150 million in AUM 

 Mid-Sized CPO - at least $150 million but less than $1.5 billion in 

AUM 

 Large CPO- $1.5 billion or more in AUM 

b. NFA Form PQR 

NFA Rule 2-46 requires all NFA Member CPOs to file NFA Form PQR 

quarterly, regardless of size. 

2. No Harmonization Exemption 

The CFTC did not propose or adopt a general harmonization exemption for 

reporting on Form CPO-PQR. 

3. Suspension of Filing Obligations Pending Harmonization 

Pending the adoption of final Harmonization Rules, the CFTC and NFA had 

suspended: 

 all obligations of CPOs that function as registered CPOs only to RICs (“RIC-

only CPOs”) to file Form CPO-PQR or NFA Form PQR; and 

 the obligation of CPOs to both CPO RICs and other pools to include CPO 

RICs when determining reporting thresholds or reporting on Form CPO-PQR 

and NFA Form PQR. 

4. Post-Harmonization Compliance 

The adoption of the Harmonization Rules has triggered Form CPO-PQR and 

NFA Form PQR reporting requirements for RIC CPOs: 

 RIC-only CPOs must make their first filing for the reporting period ending 

December 31, 2013; and 

                                                      
80  Capitalized terms, not otherwise defined, have the same meanings as those used in Form CPO-PQR. 
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 CPOs to CPO RICs and other pools must include CPO RICs when 

determining reporting thresholds and must report information about the CPO 

RICs for the reporting period ending December 31, 2013. 

5. Form CPO-PQR and NFA Form PQR 

a. Purpose 

Form CPO-PQR is a “data collection” form adopted by the CFTC in 

February 2012 as a supplement to information collected on Form PF (for private/hedge fund advisers).  

Both Form CPO-PQR and Form PF are “post financial crisis” forms designed to collect information 

relevant to assessing systemic risk for review by the Financial Stability Oversight Council. 

The CFTC requires RIC CPOs to report on Form CPO-PQR because it 

believes that the information is necessary to analyze the “risk posed by such investment vehicles to 

derivatives markets and the broader financial system.”81 

b. Schedules A, B, and C 

Form CPO-PQR has three Schedules. 

Schedule A.  Schedule A is designed to collect basic information about 

the CPO and each of the CPO’s Pools, including information about the Pool’s service providers.82  

Schedule A also requires CPOs to disclose each Pool’s change in assets under management during the 

Reporting Period, monthly rates of return, and subscriptions and redemptions. 

Schedule B.  Schedule B asks for more specific information about each 

Pool operated by Large and Mid-Sized CPOs, including information about the Pool’s creditors, 

counterparties, borrowings and clearing mechanisms.  Schedule B also requires Large and Mid-Sized 

CPOs to provide the Pool’s Schedule of Investments. 

Schedule C.  Part 1 of Schedule C requires Large CPOs to report 

aggregate information about the Pools operated by the CPO, including a geographical breakdown of the 

investments held by those Pools and certain portfolio turnover information.  Part 2 of Schedule C solicits 

information about each “Large Pool” operated by the Large CPO, including information regarding the 

Large Pool’s portfolio liquidity, counterparty credit exposure, risk metrics, borrowing, derivative 

positions, financing liquidity, participants, and duration of fixed income assets.  A Large Pool is one that 

has a net asset value of at least $500 million. 

c. Filing Schedule Based on Reporting Threshold (Size) 

Small CPOs.  Small CPOs must file Schedule A of Form CPO-PQR 

annually, within 90 days of the calendar year end. 

Mid-Sized CPOs.  Mid-Sized CPOs must file Schedule A and Schedule 

B of Form CPO-PQR annually, within 90 days of the calendar year end. 

                                                      
81  Rule 4.5 Amendment Release, 77 FR at 11,266. 

82  Form CPO-PQR defines a “Pool” as having the same meaning as “Commodity Pool” as defined in Section 1a(10) of the 

CEA. 
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Large CPOs.  Large CPOs must file Schedules A, B, and C quarterly, 

within 60 days of the quarter end. 

d. NFA Form PQR 

NFA Form PQR consists of Schedule A and an itemized Schedule of 

Investments.  All CPOs are required to file NFA Form PQR quarterly, within 60 days of the quarter end. 

Large CPOs will satisfy their NFA filing requirement by their quarterly 

filing of Schedules A, B, and C of CFTC Form CPO-PQR within 60 days of the quarter end, as required 

by Rule 4.27.  Small and Mid-Sized CPOs will satisfy the December 31 NFA quarterly filing requirement 

by filing the applicable schedules of CFTC Form CPO-PQR within 90 days of the close of each calendar 

year. 

e. Substituted Compliance (Almost) by Filing Form PF 

A CPO that is also registered with the SEC as an investment adviser (a 

“dual registrant”) and that is required to file Form PF pursuant to the Investment Advisers Act of 1940 

and SEC rules thereunder (1) must comply with Rule 4.27 by filing Form PF with the SEC with respect to 

commodity pools that are private funds and (2) may comply with Rule 4.27 by filing Form PF with the 

SEC with respect to commodity pools that are not private funds, in lieu of filing Form CPO-PQR. 

 Large CPO dual registrants may fulfill their obligations to file 

Schedules B and C of Form CPO-PQR by properly filing Form PF 

with the SEC. 

 Mid-Sized CPO dual registrants may fulfill their obligations to file 

Schedule B of Form CPO-PQR by properly filing Form PF with the 

SEC. 

Form PF is not a complete substituted compliance option.  The filing of 

Form PF does not relieve CPOs of their obligation to file Schedule A of Form CPO-PQR or of their 

obligation to file NFA Form PQR. 

f. Pool Assets Under Management 

The CFTC staff and the NFA have provided guidance that AUM to be 

counted and reported for Form CPO-PQR (including for the purpose of determining reporting thresholds) 

are solely AUM of Pools for which a CPO must act and operate in its capacity as a registered CPO.  

AUM does not include assets of non-pools or of exempt or excluded pools (pools for which the operator 

is either excluded from the definition of CPO or exempt from CPO registration). 

g. Determination of Reporting Thresholds - Aggregation 

For purposes of determining whether a CPO is Small, Mid-Sized or 

Large,  the CPO must aggregate the assets of all Parallel Pool Structures, Parallel Managed Accounts and 

Master-Feeder Arrangements.83 

                                                      
83 See Instruction 3 of Form CPO-PQR.  Instruction 3 to Form CPO-PQR also states that for purposes of determining whether 

a CPO meets the reporting thresholds for Schedules B and/or C of Form CPO-PQR, the CPO must treat any Pool or Parallel 

Managed Account operated by any of its Affiliated Entities as though it was operated by the CPO.  However, instructions on 
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 Parallel Managed Account.  Any managed account or other pool of 

assets that the CPO operates and that pursues substantially the same 

investment objective and strategy and invests side by side in 

substantially the same assets as the identified Pool. 

 Parallel Pool Structure.  Any structure in which one or more Pools 

pursues substantially the same investment objective and strategy and 

invests side by side in substantially the same assets as another Pool. 

 Master-Feeder Arrangement.  An arrangement in which one or 

more funds (Feeder Funds) invest all or substantially all of their 

assets in a single fund (Master Fund). A fund would also be a Feeder 

Fund investing in a Master Fund if it issued multiple classes or series 

of shares or interests and each class (or series) invests substantially 

all of its assets in shares (or interests in) a single underlying Master 

Fund.  

h. Industry FAQ 

On June 7, 2013, the ICI and the Investment Advisers Association 

submitted a request for answers to frequently asked questions (“FAQ”) to the staffs of the CFTC  and 

NFA regarding Form CPO-PQR and NFA Form PQR.84  The FAQ was developed based on insight from 

industry participants about issues that arose when preparing and filing the Forms and included over 45 

questions about both forms. 

The CFTC staff has not yet responded to the FAQ and has indicated that 

it will not provide guidance until “all filers have had adequate time to review and comment on any 

programmatic or other issues that may arise as a result of these forms.”85 

i. Documenting Assumptions 

The CFTC staff has stated that, with respect to filing Form CPO-PQR, 

prior to the issuance of any guidance, filers are entitled to make reasonable assumptions consistent with a 

good faith effort in executing their compliance obligations.86  

 Only Schedules B and C provide space for a CPO to document such 

assumptions. 

                                                                                                                                                                           
the NFA filing system indicate that aggregation of Pools or Parallel Managed Accounts operated by affiliates is required 

only if the CPO chooses to file on behalf of the affiliate.  This instruction, which is in the form of a “help box” on the NFA’s 

EasyFile system that appears in connection with the field that determines reporting threshold (line 0155), states:  “To 

determine this amount, the CPO must aggregate all Parallel Pool Structures, Parallel Managed Accounts and Master Feeder 

Arrangements.  If you are filing on behalf on any affiliates, you must also treat any Pool or Parallel Managed Account 

operated by those Affiliated Entities as though it was operated by the CPO.  Do not include pools that are exempt under 

CFTC Reg. 4.5 and 4.13.  Please note that for 12/31 filings, the answer here will determine whether or not this filing is due 

in 60 days or 90 days.” 

84 See CFTC August FAQ, supra note 31. 

85  See CFTC August FAQ, supra note 31. 

86  Questions for CFTC Staff regarding CFTC Form CPO-PQR and Form CTA-PR and for NFA Staff regarding NFA Form 

PQR and NFA Form PR (June 7, 2013), available at http://www.ici.org/pdf/27286.pdf.  

http://www.ici.org/pdf/27286.pdf
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 For assumptions used in Schedule A, it is advisable to create an 

internal document that explains the assumptions and documents any 

discussions with NFA or CFTC staff. 

j. Rule 4.27 Relief for CFCs 

Pursuant to a no-action letter granted by the CFTC staff, the CPO to a 

CFC that is wholly owned by a CPO RIC may claim relief from any obligation under Rule 4.27 to 

provide a separate report with respect to such CFC to the NFA where: 

 the CFC CPO is also the CPO for the parent RIC; 

 the CPO provides a consolidated report for the RIC that includes the 

data for its CFCs to the NFA pursuant to Rule 4.27(c) for the next 

applicable Reporting Period following the compliance date; 

 the CPO either: currently consolidates the RIC’s wholly-owned 

CFC’s financial statements with those of the parent RIC’s financial 

statements for financial reporting purposes; or is in the process of 

converting from separate financial reporting to consolidated financial 

reporting for the RIC and CFCs it operates; provided that: (1) such 

CPO operates at least one RIC that currently consolidates its CFC for 

financial reporting purposes; and (2) such CPO’s other RICs 

consolidate their CFCs for financial reporting purposes for the next 

applicable Reporting Period following the compliance date; and 

 for all subsequent Reporting Periods after the compliance date, the 

CPO files a consolidated report consistent with the relief provided in 

the letter or makes a separate filing on behalf of the CFC pursuant to 

Regulation 4.27(c). 

    The no-action relief is not self-executing.  The CPO must email a notice 

of claim to dsionoaction@cftc.gov with a subject line “CFC Letter 13-51” that provides: (i) the CPO’s 

contact information; (ii) the capacity (i.e., CPO) and the name of the CFC(s) for which the claim is being 

filed and the name of the parent RIC matched with each CFC; and (iii) the CPO’s signature (e.g., by 

attaching a PDF with CPO’s signature).87 

Additionally, a CPO that has filed a notice of claim under CFTC No-

Action Letter 13-51 must notify the NFA of the notice filing on or before December 31, 2013.88 

Compliance Date.  The claim for relief must be filed on or before 

December 31, 2013. 

                                                      
87 See CFTC No-Action Letter No. 13-51 (Sept. 5, 2013). 

88 See NFA Notice to Members I-13-36 (Nov. 18, 2013), available at 

http://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4340. 

mailto:dsionoaction@cftc.gov
http://www.nfa.futures.org/news/newsNotice.asp?ArticleID=4340
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VIII. NFA Requirements for All CPOs 

A. General Function of the NFA 

  The NFA is the independent, self-regulatory organization for the U.S. derivatives 

industry, including on-exchange traded futures, retail forex transactions, and swaps.  NFA membership is 

mandatory for all registered CPOs, as well as other regulated participants in the commodity interest 

markets.   

  The CFTC has authorized the NFA to perform a number of key functions that involve 

direct interaction with CPOs and their associated persons, as well as other CFTC registrants.  For 

example, the NFA handles the registration process for CPOs and their associated persons, conducts 

reviews of CPO Disclosure Documents, and conducts examinations of registered CPOs and other 

Members.   

  The NFA has also adopted rules applicable to its Members that govern many of the same 

areas addressed by Part 4 of the CFTC’s regulations (such as disclosure, shareholder reporting, 

recordkeeping, and reports to the NFA), as well as additional conduct and operations-related matters 

(such as ethics training, business continuity planning, and supervision of associated persons).  NFA rules 

are subject to CFTC approval, and NFA decisions are subject to CFTC review. 

B. Deferral of Harmonization-Related Rules 

  Following the 2012 amendments to Rule 4.5, RIC CPOs were required to become 

Members of the NFA in addition to registering as CPOs with the CFTC.  Because the CFTC and NFA 

operational rules imposed similar obligations on CPOs, certain NFA rule requirements that related to 

subjects that the CFTC was likely to address in its harmonization rulemaking were deferred.   

  In a letter to the NFA, the ICI confirmed the specific items for which RIC CPO 

compliance would be deferred, as appropriate, until the compliance date resulting from the CFTC’s 

harmonization rulemaking or the amendment of any NFA rules to conform with final harmonization 

requirements (the “Compliance Date”).89    

  The ICI confirmed in the letter the five NFA rules at issue for CPOs and the reasoning for 

deferral of the relevant requirements.  While the NFA has not expressly addressed this issue subsequent to 

adoption of the Harmonization Rules, it appears that the requirements of the NFA Compliance Rules 

described in paragraphs 1-4, below, that were deferred pending the harmonization rulemaking have been 

addressed by the Harmonization Rules, and that the NFA Rules should not impose any additional 

requirements on RIC CPOs.   The obligation of a RIC CPO Member to file quarterly reports in 

accordance with Rule 2-46, addressed in paragraph 5, below, has now been triggered, beginning with the 

quarter ending December 31, 2013.    

1. Compliance Rule 2-10 

   This rule requires that CPOs maintain adequate books and records.  Because 

recordkeeping was a specific topic of the harmonization rulemaking, compliance with SEC regulations for 

books and records was deemed to constitute compliance with Rule 2-10 until the Compliance Date.   

                                                      
89 Letter from the ICI to the NFA, NFA Regulations as Applied to Registered Investment Companies and their Advisers (Dec. 

28, 2012), available at http://www.ici.org/pdf/12_ici_nfa_rics_advisers.pdf. 
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2. Compliance Rule 2-13 

.   Under this rule, CPOs must disclose certain fees and expenses in their Disclosure 

Documents.  Because the presentation of performance, fees, and expenses was expected to be addressed 

in the harmonization rulemaking, compliance with these requirements was deferred until the Compliance 

Date.    

3. Compliance Rule 2-29 

   This rule relates to communications with the public and promotional materials 

and imposes a number of specific content and procedural requirements on NFA Members.  Because the 

CFTC was expected to cover presentation of performance materials and other issues related to the 

marketing of CPO RICs in the harmonization rulemaking, compliance with related SEC requirements was 

deemed to constitute compliance with the specific requirements of Compliance Rule 2-29 until the 

Compliance Date.  Compliance with the more general anti-fraud requirements of Compliance Rule 2-

29(a) and (b)(1) and (2), as well as the anti-fraud requirements in CFTC Rule 4.41, were not deferred.  

Compliance by a CPO RIC’s principal underwriter or other broker-dealer responsible for the functions 

addressed in Compliance Rule 2-29 is discussed below. 

4. Compliance Rule 2-35    

   This rule contains requirements related to the content and the delivery of CPO 

Disclosure Documents.  Because this subject was expected to be addressed by the harmonization 

rulemaking, compliance with SEC requirements for the content and delivery of these documents was 

deemed to satisfy Compliance Rule 2-35 until the Compliance Date. 

5. Compliance Rule 2-46   

   As discussed above in Part VII, this rule requires registered CPOs to file 

quarterly reports with the NFA on NFA Form PQR.  Because reporting under the CFTC’s Part 4 

regulations, including under Rule 4.27, was a principal focus of harmonization, compliance with CPO 

reporting to the NFA under Compliance Rule 2-46 was deferred until the Compliance Date.  Compliance 

with Rule 2-46 is now required for RIC CPOs, starting with the Form PQR for the quarter ending 

December 31, 2013. 

C. Deferral of Rules Relating to Review, Approval and Supervision of Promotional 

Materials 

  RIC promotional material is typically prepared by the RIC’s principal underwriter or 

another broker dealer, and not by the RIC CPO itself.  These materials are prepared, reviewed, and 

approved for use in accordance with procedures established pursuant to the rules of FINRA, the self-

regulatory counterpart to the NFA in the securities industry, and consistent with the advertising and 

communications standards established by the SEC and FINRA.  

  Pending further NFA review of how the SEC and FINRA rules addressing these topics 

compare with the NFA rules, compliance by a CPO RIC’s principal underwriter (or by another broker-

dealer) with FINRA’s review, approval, filing, recordkeeping, and supervision requirements for RIC 

promotional materials will be deemed to satisfy a RIC CPO’s obligation to comply with NFA Compliance 

Rules 2-9, 2-29 and related interpretive notices, as applicable.  This deferral applies, without limitation, to 

radio and television advertisements, emails that are promotional in nature, and websites. 

  The NFA’s review remains ongoing, and thus the substituted compliance approach is still 

in effect. 
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D. NFA Bylaw 1101 

  NFA Bylaw 1101 prohibits an NFA Member from carrying an account, accepting an 

order or handling a transaction in commodity futures contracts for or on behalf of any non-Member of the 

NFA that is required to be registered with the CFTC as an FCM, introducing broker, CPO, or CTA.  

Bylaw 1101 by its terms imposes strict liability on any Member conducting customer business with a 

non-Member that is required to be registered. 

  Generally, Bylaw 1101 requires CPO Members to determine, through the conduct of 

appropriate due diligence, whether any participants in their pools are required to be registered.  The NFA 

has recognized that RIC CPOs may not be able to comply fully with Bylaw 1101 with respect to CPO 

RICs, because, as a result of the distribution channels used with respect to RICs, the RIC CPO does not 

currently have access to information relating to the RIC’s underlying participants.   

  Accordingly, the NFA has issued guidance that RIC CPO Members will be considered in 

compliance with Bylaw 1101 if the RIC CPO ensures that any FCM through which the CPO RIC 

transacts any commodity interest transactions and any sub-adviser that provides investment management 

services to the RIC is properly registered in the appropriate capacity and a Member of NFA, or in the case 

of the sub-adviser, exempt from CTA registration.90  The RIC CPO Member will not be required to 

conduct Bylaw 1101 due diligence with respect to the CPO RIC’s underlying participants.   

  In the Notice advising Members of this guidance, the NFA stated that its staff is 

developing additional guidance for RIC CPOs regarding their due diligence obligations under Bylaw 

1101 with respect to a CPO RIC’s underlying participants, but that the guidance in the notice would 

remain in effect until this additional guidance is issued.  

E. Current NFA Requirements 

  There are a number of NFA regulatory requirements that were not deferred, and currently 

apply to RIC CPOs when they become NFA members.  These include: 

 

1. Ethics Training   

   Ethics training is a supervisory obligation for CPOs under NFA Compliance Rule 

2-9.  Members of the NFA are required to have written ethics training procedures and to maintain 

documentation that they have complied with the ethics training requirement.  CPOs may determine the 

frequency, duration, and provider of their ethics training programs.  The NFA requires that the procedures 

address, at a minimum:  (1) the topics included in the ethics training program; (2) by whom the training 

will be provided; (3) the format of the training (e.g., classroom instructions, software, etc.); (4)  the 

frequency with which an NFA member expects its employees to obtain ethics training; and (5) how the 

CPO will document its compliance of the written procedures.91  A CPO is advised to choose topics that 

are relevant and timely to the participants.  Topics suggested by the NFA include an explanation of the 

applicable laws, rules and regulations of self-regulatory organizations, the firm’s obligation to observe 

equitable principles of trade, and avoidance and disclosure of conflicts of interest.  

                                                      
90 NFA Notice I-12-34, Guidance on Obligations Under NFA Bylaw 1101 for Commodity Pool Operator Members Advising 

Pools that are Registered Investment Companies (Dec. 19, 2012). 

91 See NFA Interpretive Notice 9051, NFA Compliance Rule 2-9:  Ethics Training Requirements (Board of Directors, July 1, 

2003). 
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2. Business Continuity and Disaster Recovery Plan   

Compliance Rule 2-38 requires each member to adopt a business continuity and disaster recovery plan 

reasonably designed to enable it to continue operating, to reestablish operations, or to transfer its business 

to other members with minimal disruption.  The business continuity and disaster recovery plan should 

cover all essential operations and be tailored to the individual needs of the member.  The CPO must make 

sure its employees are aware of the plan’s essential components.  At a minimum, the plan must address, 

as applicable:  establishing back-up facilities, systems and personnel in a separate geographic facility or 

area; copying essential documents and data periodically and storing them offsite; considering and 

minimizing the impact of business interruptions to third parties; and developing a communication plan to 

contact essential parties.  Each member must update its plan as necessary and periodically assess its 

effectiveness.92 

3. Annual Self-Examination.   

   Compliance Rule 2-9 also requires each member to “diligently supervise its 

employees and agents in the conduct of their commodity futures activities for or on behalf of the 

Member.”  In order to satisfy this requirement, CPOs must review their operations on an annual basis 

using the NFA’s self-examination questionnaire.93  The self-examination questionnaire focuses on a 

CPO’s regulatory responsibilities and requires members to review the adequacy of their internal 

procedures.  Review of the questionnaires should aid NFA members in recognizing potential problem 

areas and alert them to procedures that need to be revised or strengthened.  The self-examination 

questionnaire must be reviewed by the appropriate supervisory personnel in a CPO’s home or branch 

office, if applicable.  While the self-examination questionnaire is not required to be submitted to the NFA,  

a CPO must retain an attestation of the questionnaire, signed by an appropriate supervising person, for a 

period of five years from the date of review, with the questionnaire being readily accessible during the 

first two years. 

4. Annual Questionnaire.   

   A CPO must submit a completed questionnaire to the NFA each year.  The 

annual questionnaire contains information about the firm and allows the NFA to better understand the 

composition of its membership as a whole.  This allows the NFA to tailor its regulatory programs to its 

members.  Accurate completion of the questionnaire also helps to ensure that the NFA’s electronic forms, 

which in many instances “self populate” with information in the NFA’s system, reflect the correct 

information and thus can facilitate the process of filing the forms. 

IX. Outstanding Issues 

While the substituted compliance approach reflected in the Harmonization Rules was a welcome 

improvement from the specter of more full-fledged dual regulation of RIC CPOs, both by the CFTC and 

NFA under the CEA and the SEC under the federal securities laws, there are remaining concerns and 

unresolved issues. 

                                                      
92  The SEC, CFTC and FINRA have released a joint review of their regulated firms’ business continuity plans, presenting 

certain best practices for the firms to consider and implement as appropriate.  See Business Continuity and Disaster 

Recovery Planning Advisory (Aug. 16, 2013), available at http://www.sec.gov/about/offices/ocie/jointobservations-

bcps08072013.pdf. 

93  NFA Interpretive Notice 9020, NFA Compliance Rule 2-9, 2-36 and 2-39:  Self-Audit Questionnaire (Board of Directors, 

Oct. 6, 1992; revised July 24, 2000 and Apr. 8, 2011). 
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A. Commodity Trading Advisors (“CTAs”) to RICs 

The Harmonization Rules do not provide relief for registered CTAs to RICs. 

Accordingly, advisers to RICs that are registered CTAs and that do not also serve as the RIC’s CPO (i.e. a 

sub-adviser to the RIC) will have to identify another exemption from the CFTC’s requirements for 

registered CTAs in order to eliminate or reduce these obligations under Part 4 of the CFTC’s 

regulations.94 

B. Incomplete Recordkeeping Relief 

The Harmonization Rules do not harmonize CFTC and SEC recordkeeping requirements 

for RIC CPOs.  As described above, the CFTC rules, by their terms, limit third-party record keepers to the 

entities specified in the rule (fund administrators, custodians, distributors, banks, and broker-dealers), 

require certain records that registered investment companies and their advisers do not currently keep (and 

that appear inconsistent with exemptions provided by the Harmonization Rules) and impose special 

provisions on electronic record storage.  The CFTC staff has been asked to provide relief expanding the 

categories of permissible third-party record keepers and to address and resolve these discrepancies.95  

C. Affiliate Transactions 

CFTC Regulation 4.20(c) prohibits a CPO from commingling pool property with the 

property of any other person.  NFA Compliance Rule 2-45 prohibits a member CPO from making loans 

of pool assets (direct or indirect) to the CPO or its principals.  Concerns have been raised that these rules 

could be inconsistent with SEC relief granted under the affiliate transaction provisions of the 1940 Act 

that permit registered investment companies and their affiliates to engage in inter-fund lending and other 

transactions that could be viewed as “commingling” pool property. 

The NFA recently adopted amendments to Compliance Rule 2-45 and issued a related 

interpretive notice that resolve this issue under the NFA Rule.  The amendments and notice clarify that 

transactions by a RIC that are permitted pursuant to the 1940 Act, exemptive rules promulgated under the 

1940 Act, exemptive orders issued by the SEC, or no-action letters issued by SEC staff pursuant to 

Section 17 of the 1940 Act do not violate Rule 2-45.  The ICI has requested relief from the CFTC under 

Rule 4.20(c) that would confirm that transactions and arrangements permitted by exemptive orders and 

no-action letters issued by the SEC or its staff under Section 17 of the 1940 Act will be deemed not to 

implicate CFTC Rule 4.20(c), but, to date, the CFTC has not provided a formal response.96 

                                                      
94 In August of 2012, the CFTC staff stated that the sub-adviser of a RIC whose CPO could no longer rely on Rule 4.5 

following the 2012 amendments would not be required to comply with the CFTC’s recordkeeping, reporting, and disclosure 

requirements applicable to registered CTAs until 60 days following the effective date of the final harmonization rules.  See 

CFTC August FAQ, supra note 31.  The ICI has submitted a request to the CFTC staff to confirm that registered CTAs 

acting in that capacity as sub-advisers to RICs before November 22, 2013, will not be required to comply with the CFTC’s 

CTA disclosure document requirements with respect to those RICs, whether or not another exemption from such 

requirements is available.  See ICI September Letter, supra note 78. 

95 See ICI August Letter, supra note 55; ICI September Letter, supra note 78. 

96 See Letter from the ICI to the CFTC, Follow-up Letter on CFTC Regulation 4.20(c) (Sept. 16, 2013), available at 

http://www.ici.org/pdf/27569.pdf (requesting confirmation that transactions and arrangements permitted by exemptive 

orders and no-action letters issued by the SEC or its staff  under Section 17 of the 1940 Act will be deemed not to implicate 

CFTC Rule 4.20(c) and providing follow up information); See also Letter from the ICI to the CFTC, CFTC Regulation 

4.20(c) (Dec. 21, 2012), available at http://www.ici.org/pdf/12_ici_cftc_joint_transactions.pdf. 



 

47 

D. Continuing CFTC Jurisdiction 

Substituted compliance does not eliminate the CFTC’s assertion of jurisdiction over CPO 

RIC registration statements or other aspects of its CPO regulations with respect to RIC CPOs.  In the 

Harmonization Release, the CFTC made it clear that it retains jurisdiction over RIC CPO disclosure and 

shareholder reporting, including the ability to enforce a RIC CPO’s noncompliance, in the CFTC’s view, 

with the federal securities laws:  “[I]n the event that a CPO of a RIC fails to comply with the SEC 

administered regime, the CPO will be in violation of its obligations under part 4 of the Commission’s 

regulations and thus subject to enforcement action by the Commission.”  Moreover, the CFTC has 

indicated that it does not necessarily view the substituted compliance approach as a permanent solution.  

Rather, the CFTC has stated that the substituted compliance framework is the prudent approach “at this 

time,” while the CFTC “continues to expand its knowledge of RICs and their use of commodity interests” 

and its understanding of RICs and their use of commodity interests “continues to evolve.” 
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