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Secretary
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Washington, DC 20549

Re:  Investment Adviser Advertisements; Compensation for Solicitation (File No. §7-21-19)
Dear Ms. Countryman:

The Investment Company Institute’ supports the Securities and Exchange Commission’s proposal to
modernize the Investment Advisers Act rules for adviser advertising and cash solicitations.” In the
decades since the Commission last visited these rules, broad changes have occurred in the asset
management industry, including new types of firm structures, products, and marketing practices.

The Commission proposed principles-based regulatory changes that likely will accommodate the
adviser industry’s continued evolution. We believe that, overall, the proposed rules would reduce
compliance burdens for advisers and facilitate investors’ ability to make sound investment decisions.
We recommend that the Commission go further and, either on its own, or in coordination with the
Financial Industry Regulatory Authority (FINRA), more closely align requirements for registered fund
advertising with any final requirements for advisers. Doing so should better position Main Street
investors to evaluate a variety of investment products.

! The Investment Company Institute (ICI) is the leading association representing regulated funds globally, including mutual
funds, exchange-traded funds (ETFs), closed-end funds, and unit investment trusts (UITs) in the United States, and similar
funds offered to investors in jurisdictions worldwide. ICI secks to encourage adherence to high ethical standards, promote
public understanding, and otherwise advance the interests of funds, their sharcholders, directors, and advisers. ICT’s
members manage total assets of US$25.5 trillion in the United States, serving more than 100 million US sharcholders, and
US$7.0 trillion in assets in other jurisdictions. ICI carries out its international work through ICI Global, with offices in
London, Hong Kong, and Washington, DC.

2 See Investment Adviser Advertisements; Compensation for Solicitation, Investment Advisers Act Release No. 5407 (Nov.

4,2019) (“Proposal” or “Proposing Release”), available at https:/ /www.sec.gov/rules/proposed/2019/ia-5407.pdf.

Hereinafter, we will use “Advertising Rule” for Investment Advisers Act Rule 206(4)-1 and “Cash Solicitation Rule” for
Investment Advisers Act Rule 206(4)-3


https://www.sec.gov/rules/proposed/2019/ia-5407.pdf
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I. Executive Summary

The current asset management landscape allows investors to choose from a number of investment
products, including registered funds,’ separately managed accounts, and private funds that may pursue
similar strategies, invest in similar securities, and market to, at least some of, the same types of investors
— but notably, under the Proposal, the investment products would be subject to different regulations.

We recommend that the Commission consider the asset management landscape holistically as it
evaluates how best to recalibrate the scope of permissible marketing activities for investment advisers.
Doing so should enhance investor understanding, facilitate comparisons among products, and promote
informed decision-making. Our comments are intended to assist the Commission in implementing

this important, overarching policy objective.

We present our views from the perspective of registered funds, the distribution of which must be
accomplished under an existing and robust regulatory framework, which includes both the federal
securities laws and FINRA regulations. In particular, we recommend that the Commission either
directly, or in coordination with FINRA, align advertising requirements for registered funds with any
final Advertising Rule to permit funds more flexibility to report related, extracted, and hypothetical
performance.

In addition, we recommend that the Commission explicitly exclude from any final Advertising Rule: (i)
all registered fund communications; (ii) any communications that are subject to FINRA Rule 2210;
(iii) any communications for institutional use only; and (iv) advertisements by, or on behalf of, any

regulated non-U.S. funds.

We then recommend that the Commission: (i) align the treatment of testimonials under FINRA rules
and the Advertising Rule; (ii) clarify that advisers may establish policies and procedures reasonably
designed to moderate third-party comments on social media or websites; (iii) explicitly exclude all
registered fund, as well as all regulated non-U.S. fund, solicitations from the Cash Solicitation Rule; and
(iv) review and rationalize the various regulatory categories of investors.

We discuss our recommendations in further detail below.

II. Definition of Advertisement

In the Proposal, the Commission excluded from the definition of “advertisement” any marketing
materials about a registered investment company or BDC that are “within the scope” of Securities Act
Rules 156 or 482. We support this aspect of the Proposal.

3 We primarily address registered investment companies (“registered funds”) in our comment letter. Business development
companies (BDCs), which are not registered funds, are subject to different regulations. However, the principles underlying
our discussion on behalf of registered funds also apply to BDCs.
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A robust regulatory framework - consisting of Commission and FINRA requirements — already exists
for registered fund sales materials. This framework strikes an appropriate balance by allowing funds to
provide potential investors with useful information and requiring that the information not be
presented in a misleading manner. Therefore, it is unnecessary to layer on the Advertising Rule.* We
expect that the Commission recognized this by excluding certain registered fund sales materials from
the Advertising Rule’s definition of advertisement,’ but to fully implement its objective, and for the
sake of clarity, we recommend that the Commission exclude azy type of registered fund-related

communications from any final Advertising Rule.®
We specifically recommend that the Commission explicitly exclude from any final Advertising Rule:

7 registered fund sales materials that are “within the scope” of Securities Act Rules 156 and 482 as
well as any other registered fund related sales communications subject to Commission
regulation;

1 communications, including those regarding registered funds, that are subject to FINRA Rule
2210;

1 any sales materials, including those regarding registered funds, that are provided to financial
intermediaries but not intended to be distributed to investors, such as so-called “institutional

use only” or “broker-dealer use only” materials;” and
1 advertisements by, or on behalf of, regulated non-U.S. funds.

A. Exclude Registered Fund Communications from the Advertising Rule

For the reasons discussed above, we strongly support the Commission excluding registered fund sales
materials subject to Securities Act Rules 156 (i.e., sales literature)® or Rule 482 (i.e., performance

* For example, doing so could potentially subject a single marketing communication on behalf of a registered fund to
multiple, disparate internal and FINRA reviews and approvals under the proposed Advertising Rule and FINRA Rule 2210.

> Proposed Advisers Act Rule 206(4)-1(e)(1)(iii).

¢ Scoping out registered fund sales materials from the Advertising Rule would be consistent with longstanding staff
guidance. See Munder Capital Management No-Action Letter (May 16, 1996), available at

https://www.sec.gov/divisions/investment/noaction/1996/mundercapital051796.pdf.

7 An example of this type of communication would be materials that are intended to educate or train financial
intermediaries about registered funds or advisory products or services. Because these communications are for institutional
use only, applying the Advertising Rule is unnecessary to protect investors. For the same reasons, we recommend that the
Commission clarify that any communications by an adviser, such as educational materials, that do not market products or
services that the adviser offers, be excluded from the definition of “advertisement” under the Advertising Rule.

8 Sales literature includes any communication “used by any person to offer to sell or induce the sale of securities of any

investment company.” Securities Act Rule 156(a); see also Amendments to Investment Company Advertising Rules,

Investment Company Act Release No. 26195 (Sep. 29, 2003), available at https:/ /www.sec.gov/rules/final/33-


https://www.sec.gov/divisions/investment/noaction/1996/mundercapital051796.pdf
https://www.sec.gov/rules/final/33-8294.htm#P94_19724

Ms. Vanessa Countryman
February 10, 2020
Page 4 of 13

advertising)’ from the scope of any final Advertising Rule. As the Commission noted, these rules
generally are consistent with the principles of the Advertising Rule.

The Commission asked whether the scope of the exclusion should include other registered fund
communications, including those that are filed or deemed filed with the Commission."” We
recommend that the Commission exclude all types of registered fund communications from the scope
of the rule, including communications subject to Investment Company Act Rule 34b-1 (i.c., sales
literature)'' and Securities Act Rule 135a (i.c., generic advertisements).'> Consistent with this
recommendation, the Commission should confirm that a fund prospectus, including any appendices to
that prospectus, summary prospectus, statement of additional information, and shareholder report,
including any management discussion of fund performance, are excluded from the definition of
advertisement.”® Further, any regulatory reports that registered funds or BDC:s file (or deem to file)
with the Commission should also be outside the scope of the Advertising Rule.'

8294.htm#P94_19724 (amending Rule 156 to provide further guidance regarding the factors to be weighed in considering

whether a statement involving a material fact in investment company sales materials is or might be misleading).

? Securities Act Rule 482 generally applies to registered investment company and BDCs sales materials, except that the rule’s
performance reporting requirements do not apply to BDCs or closed-end funds. Rule 482 permits open-end funds to
advertise performance information, provided that specific requirements for calculating and presenting performance and
disclosing key information are followed.

1 Proposal at 52.

1 Given that Rule 34b-1 incorporates both Rules 156 and 482 and the anti-fraud provisions of the federal securities laws, we
expect the Commission intended to exclude Rule 34b-1 sales literature from the Advertising Rule. Rule 34b-1 incorporates
Securities Act Rule 482 regarding advertising money market funds or any sales literature including performance data and
Securities Act Rule 156 regarding misleading statements.

12 Rule 135a permits only limited information in a “generic” advertisement and is subject to existing anti-fraud
requirements. We also request that the Commission similarly clarify that all communications regarding closed-end funds
and BDCs are outside the scope of the Advertising Rule, including annual reports of closed-end funds. See Proposal at 52.
For example, the Commission recently adopted Securities Act Rule 163B, which allows issuers, including closed-end funds
and BDCs, to deliver “test-the-waters” communications to sophisticated investors prior to or following the filing of a

I — available a
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