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1.    Structure of fund litigation under the 1933 and 1934 Acts

Mutual fund shares have long been recognized as falling within the definition of 
“securities” under the Securities Act of 1933 (the “1933 Act”) and the Securities Exchange Act 
of 1934 (the “1934 Act”).  This is true of both open-end funds (where shares are purchased and 
redeemed in transactions directly with the fund) and closed-end funds (where shares can be 
purchased and sold on the secondary market like most non-fund share transactions).  Thus, fund 
share transactions are generally subject to the litigated rights of action arising under the 1933 and 
1934 Acts – both “private” rights of action held by fund shareholders and those claims reserved 
exclusively for the SEC and under its enforcement authority.2  

However, because mutual funds governed by the Investment Company Act of 1940 (the 
“1940 Act”) have many features that do not apply to typical non-fund securities, there can be 
important distinct features to mutual fund litigation under the 1933 and 1934 Acts.  Defense 
counsel frequently must educate the courts as to how funds shares differ from other securities in 
ways that shape litigation significantly.

a.   Disclosure is king

The central guiding feature of litigated claims under the 1933 and 1934 Acts is that they 
are disclosure claims – or at least they are supposed to be.  While there are many provisions of 
the 1940 Act and the SEC regulations thereunder that impose substantive requirements on how 

                                               
1   Robert A. Skinner is a Securities Litigation partner in the Boston office of Ropes & Gray LLP, 
where his practice focuses on complex litigation and regulatory enforcement matters for mutual 
funds, their advisers, and other investment management industry participants.  While Mr. 
Skinner is involved in a number of the litigations discussed below, any views provided here are 
his alone.  
2   This summary will focus only on private shareholder litigation and will not address the ways 
in which the claims available to the SEC under its enforcement authority may differ.
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mutual funds are to be managed, the 1933 and 1934 Acts do not create rights of action for 
alleged violations of these substantive requirements.  Nor do these statutes create a right of 
action for alleged “mismanagement” of a fund – i.e., that the adviser simply did a poor job of 
selecting securities for the portfolio or was imprudent in its investment decisions.  Instead, 
shareholder plaintiffs under the 1933 and 1934 Acts must allege that the defendant made a 
materially misleading disclosure about the fund, in addition to other pleading requirements.  

In practice, much of the fund-related litigation under the 1933 and 1934 Acts arguably 
consists of plaintiffs who are disappointed with under-performance in their funds attempting 
“dress up” what is in fact a non-actionable mismanagement claim to look like an actionable 
disclosure claim.  Accordingly, defending against such claims often involves explaining to the 
court why the plaintiff’s theory of liability is a square peg in a round hole.  In short, an allegation 
that a fund’s investment strategy did not perform as well as the adviser and shareholders hoped –
even if based upon investment decisions that proved to be unwise – does not establish a viable 
claim under the securities laws that the fund’s objectives, strategies or risks were misrepresented
beforehand.

b. ERISA distinguished  

It is worth noting here an important distinction between 1933 and 1934 Act litigation, on 
the one hand, and claims asserted under ERISA, on the other.  Unlike the securities laws, ERISA 
does impose upon advisers a substantive obligation to prudently manage a portfolio if it 
comprises assets governed by the statute.  In other words, when a pooled vehicle includes ERISA 
plan assets, even if the vehicle’s investment objectives, strategies and risks are fully and 
accurately disclosed, plan participants may still have a viable claim against the fund manager if it 
fails to execute the fund’s strategy “prudently.”  However, there is an important safe harbor 
applicable to mutual funds:  ERISA excludes from the definition of “plan assets” any assets 
invested in registered investment companies.  Mutual fund advisers are thus generally exempt 
from claims of imprudent portfolio management under ERISA, even where investors in the fund 
include employee benefit plans.  This is one reason why benefit plan sponsors often prefer to 
have plan assets managed via collective trusts or other unregistered pooled vehicles, as these 
vehicles are still subject to ERISA imprudence claims.              

c. 1933 Act vs. 1934 Act Claims

Although claims under the 1993 and 1934 Acts are similar in many ways – in particular, 
their focus on disclosures made in connection with securities transactions – there are also key 
differences that are of particular relevance to mutual funds.  Indeed, these differences explain 
largely why 1933 Act claims tend to be preferred by plaintiff-shareholders over 1934 Act claims 
in civil securities litigation against mutual funds.  1933 Act claims apply to a narrower range of 
disclosure statements than 1934 Act claims, but the pleading requirements for establishing a 
claim under the 1933 Act are much less onerous for plaintiff-shareholders.  The three primary 
securities claims for private shareholder actions arise under (i) Section 11 of the 1933 Act; 
(ii) Section 12(a)(2) of the 1933 Act, and (iii) Section 10(b) of the 1934 Act, along with Rule 
10b-5 thereunder.
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• Section 11 of the 1933 Act imposes essentially “strict liability” for material 
misstatements or omissions in a fund’s registration statement filed with the SEC –
i.e., the prospectus and Statement of Additional Information (“SAI”).  The 
plaintiff need not establish that she relied on the alleged misstatement or omission 
in purchasing in purchasing or selling shares, or that the defendants acted with 
any particular state of mind (i.e., the misstatement or omission can be actionable 
even if purely accidental and innocent).3  

• Section 12(a)(2) of the 1933 Act also imposes essentially “strict liability” for 
material misstatements or omissions, here against anyone who “offers or sells a 
security . . . by means of a prospectus or oral communication.”  As under Section 
11, plaintiff need not establish defendant’s scienter or plaintiff’s own reliance.   

• Under Section 10(b) of the 1934 Act and Rule 10b-5, by contrast, shareholders 
can challenge alleged material misstatements or omissions in a wide array of 
communications made “in connection with” the purchase or sale of securities, but 
must establish that the defendants made the statements with scienter (i.e., intent to 
mislead, or at least recklessness in that regard) and that the plaintiff’s reliance on 
the misstatements caused injury to the plaintiff.  

In practice, claims under Sections 11 and 12(a)(2) of the 1933 Act are generally readily 
available to open-end mutual fund shareholders, because shares are purchased directly from the 
fund pursuant to a prospectus and SAI that have by definition been issued within the preceding 
year (as required by the 1940 Act).  The disclosures in the “evergreen” mutual fund registration 
statement are of course extensive and detailed, and thus typically any statement or omission 
regarding a mutual fund that a plaintiff may wish to challenge is going to be found in (or 
arguably should have been included in) its prospectus or SAI.  As a result, in most circumstances 
there is little practical reason for a fund shareholder to assert a claim under the 1934 Act – with 
its more onerous scienter and reliance requirements – when the shareholder can challenge 
essentially any alleged misstatement or omission under the strict liability regime of the 1933 Act. 

That said, all of these securities laws claims require not only that an alleged misstatement 
or omission was material, but also that the alleged misstatement or omission caused the 
plaintiff’s economic harm.  As discussed further below, questions of materiality and causation 
have been in particular focus in recent securities law decisions.

                                               
3   Independent fund trustees who sign the challenged fund prospectus are subject to inclusion as 
a defendant in a Section 11 action.  However, trustees often press as an affirmative defense 
provided by the statute, that they cannot be liable if they had “after reasonable investigation, 
reasonable ground to believe and did believe, at the time such part of the registration statement 
became effective, that the statements therein were true and that there was no omission to state a 
material fact required to be stated therein or necessary to make the statements therein not 
misleading.”
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d. Control person claims

The 1933 Act and 1934 Act each also feature a provision providing “control person” 
liability to a secondary set of actors.  Under the 1933 Act, if a violation of Section 11or 12 is 
established against a defendant (often referred to as a “primary violator”), Section 15 of the 
statute provides that any person who “controls” the primary violator can also be liable, subject to 
a defense that the controlling person had no reasonable basis to know of the allegedly misleading 
statement or omission:

Every person who, by or through stock ownership, agency, or otherwise, or who, 
pursuant to or in connection with an agreement or understanding with one or more 
other persons by or through stock ownership, agency, or otherwise, controls any 
person liable under section 11 or 12, shall also be liable jointly and severally with 
and to the same extent as such controlled person to any person to whom such 
controlled person is liable, unless the controlling person had no knowledge of or 
reasonable ground to believe in the existence of the facts by reason of which the 
liability of the controlled person is alleged to exist. 

The 1934 Act contains a parallel provision that imposes secondary “control person” 
liability that could apply if a violation of Section 10(b)/Rule 10b-5 was established, but with a 
somewhat different formulation of the affirmative defense.  Thus, Section 20(a) of the 1934 
provides as follows:

Every person who, directly or indirectly, controls any person liable under any provision 
of this title or of any rule or regulation thereunder shall also be liable jointly and severally 
with and to the same extent as such controlled person to any person to whom such 
controlled person is liable, unless the controlling person acted in good faith and did not 
directly or indirectly induce the act or acts constituting the violation or cause of action.

Under both statutes, control person liability has been held consistently by the courts to be 
purely secondary or derivative – meaning that there is no liability under Section 15 or Section 
20(a) unless an underlying “primary” violation of another provision has first been established.  
Thus, in many cases alleging control person liability under the securities laws, the boundaries of 
who is a “control person” are not addressed, because the court need only concern itself with 
whether Section 11, 12 or 10(b) has been violated.  It is clear from the case law that a control 
“person” is not limited to individuals; entities may also be liable under these provisions.  

2. Recent developments on causation under the 1933 Act

Perhaps the most significant development in mutual fund litigation under the securities 
laws in the last year has been a series of decisions regarding the requirement of causation under 
Sections 11 and 12(a)(2) of the 1933 Act.  A potentially watershed decision from the Southern 
District of New York, Yu v. State Street Corp., if it were to be followed by other courts, could 
dramatically limit the ability of plaintiffs to assert these claims against mutual funds, advisers 
and trustees.  Other federal district courts recently addressing the same issue have declined to 
follow the reasoning in Yu.  
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a. Yu v. State Street Corp. (SDNY 2011)

The causation provisions of Sections 11 and 12 of the 1933 Act limit the potential 
liability to the amounts “resulting from” the alleged misstatement or omission in the prospectus 
or other communication.  In Yu, shareholders in a bond mutual fund alleged that the fund’s 
prospectus and SAI misleadingly misstated the fund’s investment objectives and the amount of 
exposure the fund would have to subprime mortgage-backed securities, exposure that allegedly 
caused the share price of the fund to decline when the market for these securities seized up at the 
outset of the credit crisis in 2007-2008.  The court for the Southern District of New York held 
that plaintiffs had plausibly pled allegations of material misstatements or omissions – at least for 
the limited purposes of a motion to dismiss (which requires the court to assume the truth of 
plaintiffs’ factual assertions) – but nonetheless dismissed the complaint with prejudice on 
March 31, 2011 because plaintiffs could not establish causation.4  

The court’s reasoning is specific to mutual funds and their unique statutorily-mandated 
pricing structure.  The court turned first to the language in Section 11(e) limiting recovery to the 
“depreciation in value of such security resulting from such part of the registration statement . . . 
not being true or omitting to state a material fact required to be stated therein or necessary to 
make the statements therein not misleading.”  Section 12(b) has parallel language.  According to 
the Yu court:

This statutory scheme envisions material misrepresentations in the prospectus 
inflating the market price of the security at the time of the statement.  When the 
nature of the misrepresentation is revealed, whether by the issuer or by other 
circumstances, the market corrects the price of the security to the value it would 
have had absent the misrepresentation.  Thus the statute awards as damages the 
difference between the two prices – the purchase price reflecting the inflation 
associated with the material misstatement and the latter reflecting the market 
correction after disclosure (whether at the time of sale or at the time of suit) – to 
approximate the value of the loss caused by the material misstatement. 

Thus, “[t]he loss causation affirmative defense recognizes that other market forces can 
also contribute to the depreciation in the value of a security and allows defendants to isolate the 
loss caused by their material misstatement.”  As a result, “it is crucial that there be a revelation of 
the concealed risk and that revelation cause a depreciation in the value of the security.”

The court held that these requirements could not be satisfied in the context of a mutual 
fund allegedly failing to disclose the full risks in its portfolio, because a fund’s share price is 
determined by its net asset value (NAV).  “Because the NAV is calculated according to a 
statutory formula, it cannot be that misstatements by the fund’s issuer ‘artificially inflated the 

                                               
4 In addition to claims under Sections 11 and 12(a)(2), plaintiffs also asserted Section 15 
“control person” claims.  Because the held that plaintiffs could establish no primary violations 
under Section 11 or 12(a)(2), the Section 15 claims were necessarily dismissed without further 
analysis.   
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NAV.’ . . . Because there is no secondary market for a mutual fund’s shares, statements by a 
fund’s issuer have no ability to ‘inflate’ the price of the fund’s shares.”  In other words, the 
decline in the fund’s NAV was attributable solely to declines in the underlying value of the 
securities whose prices comprised the NAV – not by any information disclosed in the fund’s 
prospectus.  The bonds in the portfolio would have suffered the same decline in value during the 
subprime crisis regardless of what disclosures were made about the fund’s holdings.  Plaintiffs 
can therefore point to no allegedly concealed information regarding the fund’s holdings that 
caused the decline in the fund’s NAV-driven share price.    

The Yu court carefully reviewed the plaintiffs’ arguments to the contrary – including 
those embraced by some other courts (discussed below) – and rejected them all as inconsistent 
with the straightforward statutory language.  First, it is not enough that the allegedly disclosed 
information regarding subprime exposure may have “caused” the shareholders to purchase their 
fund shares.  Under well-established precedent, this supposed reliance merely establishes what is 
known as “transaction causation,” but not the required “loss causation” – i.e., an impact of the 
alleged misstatement or omission on share price.  Second, the court rejected the theory that loss 
causation could be established if the “subject” of the supposedly fraudulent statements caused 
plaintiff’s losses – that is, if the “materialization” of the allegedly undisclosed risks (here, 
subprime exposure) led to the decline in share price.  This theory is unavailing because the NAV 
drives the fund’s share price, not the market’s impressions (or misimpressions) of the fund’s 
risks; thus, the falling subprime market caused the fund’s price decline, not the fund’s 
disclosures about its exposure to that market.  Third, the Yu court was not swayed by the 
“policy” argument embraced by some other courts that dismissal of Section 11 and 12 claims on 
this reasoning would effectively prevent liability under these provisions in most mutual fund 
cases.  In doing so, the court returned once again to the statutory text:  “It is the causal 
connection between the misrepresentation and the drop in the value of the security that Congress 
put in the statutes’ text, and the policy arguments advanced by [other courts] are unavailing in 
the face of that text.”5

b. R.W. Grand Lodge v. Salomon Brothers All Cap Value Fund (2d Cir.)

Shortly after the Yu decision was issued by the Southern District of New York, the U.S. 
Court of Appeal for the Second Circuit on June 9, 2011 affirmed an earlier district court decision 
upon which the Yu court relied, In re Salomon Smith Barney Mutual Fund Fees Litigation
(SDNY 2006).  In affirming the lower court’s decision dismissing securities law claims against a 
mutual fund on causation grounds, the Second Circuit’s analysis is fairly short and to the point:  
“Plaintiffs have failed to adequately tie a material misrepresentation or omission to an economic 
loss. . . .  In other words, Plaintiffs do not plead sufficient facts to support an inference that the 
information omitted or misrepresented regarding improper steering, excessive fees, and 
conflicted transactions proximately caused a decline in the value of their mutual fund shares.”  

                                               
5   The Yu plaintiffs filed an appeal of district court’s decision in the Second Circuit court of 
appeals.  However, the parties have since announced that they reached a settlement in principle, 
and the appeal has been withdrawn.
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c. District court decisions declining to follow Yu

Other courts addressing the question of causation in fund litigation under the 1933 Act, 
both before and after the Yu decision on March 31, 2011, have declined to follow the reasoning 
in Yu.  

In Rafton v. Rydex Series Funds, issued by the district court for the Northern District of 
California on January 5, 2011, the court rejected the causation defense that was embraced by the 
court a few months later in Yu.  At issue was an exchange-traded fund (ETF) that allegedly failed 
to disclose adequately the effect of mathematical compounding on the cumulative returns of the 
ETF for periods longer than one day.  Relying on the reasoning of a 2009 decision by another 
judge in the Northern District of California, In re Charles Schwab Corp. Securities Litigation, 
the Rafton court pointed primarily to the policy arguments considered and rejected by the Yu
court in denying the defendants’ motion to dismiss on causation grounds:  “If Defendants are 
correct that disclosures are immaterial to mutual funds/exchange traded funds, then there can 
never be a Section 11 or Section 12(a)(2) claim of misrepresentation or material omission against 
such funds.  That would lead to the absurd result that such funds could even intentionally
misrepresent material facts with impunity.”  The court went on to acknowledge that “Defendants 
may be correct that Plaintiffs will have a hard time establishing loss causation with this type of 
fund,” but noted that such arguments were more appropriate at the summary judgment phase 
than on a motion to dismiss.  The Rafton litigation was settled not long after this decision was 
issued, and thus there will be no appeal to the Ninth Circuit.     

In In re Oppenheimer Rochester Funds Group Securities Litigation, pending in the 
District of Colorado, shareholders in several municipal bond funds allege that the funds’ 
registration statements misrepresented or failed to disclose the nature and degree of risk in the 
funds due to holdings of “inverse floaters.”  Plaintiffs assert claims under Sections 11, 12(a)(2) 
and 15 of the 1933 Act based on price declines in the funds when the value of the funds’ 
portfolio securities declined during the credit crisis in 2008.  This decision came after Yu and 
expressly declined to follow its reasoning – instead embracing the reasoning in Schwab and
Rafton, discussed above:

[T]he argument that purveyors of mutual funds, who offer fund shares for sale 
pursuant to materially misleading statements or omissions, are immune from suit 
under §§ 11 or 12(a)(2) because NAV is a rote mathematical calculus that cannot 
be impacted by those statements, is sweepingly broad.  It strikes me as one for 
lawmakers to make express as a matter of policy, not for trial courts to declare on 
motions to dismiss.  Unless and until Congress defines mutual fund offering 
statements out of the category of registration statements to which the 1933 Act 
applies, I will take the statute’s language at face value and consider Defendants’ 
loss causation argument within its confines.

The Oppenheimer court goes on to criticize the Yu court’s analysis as “simplistic . . . in 
its literal focus at the pleading stage on the mathematical construct of NAV as the sole measure 
of ‘value’ as it relates to securities collected and held in an open-end mutual fund.”  According to 
the judge in Oppenheimer, “[t]he fact that the pro rata ‘price’ of a mutual fund’s aggregate 
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holdings is set by mathematical formula rather than the actual market does not mean that the 
underlying value of those aggregated holdings cannot be squandered or diminished (and thereby 
reflected in the NAV) by actions or materializations of risk about which purchasers of fund 
shares have been misled.”6  

3. Recent developments in what makes a “material” misstatement or omission

In addition to causation, a central focus in most securities laws claims regarding mutual 
funds is whether the alleged misstatement or omission is sufficiently “material” to make out a 
plausible claim.  In short, this inquiry turns on whether an alleged misstatement or omission, 
when read in the context of the “entire mix” of information available about a security, would be 
sufficient to affect the purchase or sale decision of a reasonable investor.  In mutual fund 
securities litigation, the “entire mix” of information includes everything in the prospectus and 
SAI, and at least arguably the annual and semi-annual reports on Form N-CSR.  Shareholder-
plaintiffs are generally deemed to have read all of this information.    

The lion’s share of 1933 and 1934 Act cases currently pending against mutual funds arise 
out of fund share price declines during the 2007-2009 market volatility, and whether the risks 
that came to fruition during that period were adequately disclosed.  One prominent group of 
these cases relate to bond funds that experienced losses due to allegedly under-disclosed risk 
from exposure to subprime mortgage-backed securities (e.g., the Schwab and Yu cases discussed 
above).  Another notable set of cases are asserted against “leveraged” and “inverse” ETFs, which 
seek to achieve daily results equal to a stated multiple (2x or 3x) or inverse multiple (-1x, -2x or -
3x) of an underlying benchmark index.  Plaintiffs have alleged in suits against groups of such 
ETFs that the fund disclosure failed to explain the risk that the cumulative results of investments 
in the funds would not match the cumulative results of the multiple of the benchmark for periods 
longer than one day.  In all of these cases, the defendants have been able to point to prospectus 
disclosures flagging the risks that plaintiffs complain about.  Thus, the cases have typically 
turned on whether the disclosures were sufficiently detailed or emphatic to have put a reasonable 
shareholder on notice of the risk in question.

The recent trend in such cases has been that courts have refused to grant motions to 
dismiss based on defendants’ arguments that any undisclosed risks are immaterial in light of the 
related prospectus disclosures that were made.  The reasoning of such decisions has generally 
been that the risk disclosures were simply not sufficient in the “total mix” (at least at the motion 
to dismiss stage) to put the shareholder fairly on notice of the risk that ultimately came to 
fruition.  Framed in this way, the decisions perhaps colorably paint the risk disclosure question 
as one of degree – and thus a type of question that is may generally be inappropriate for 
determination at the motion to dismiss stage.  But such reasoning sometimes seems quite at odds 
with established precedential principles under the securities laws that issuers need not predict 

                                               
6   The defendants in Oppenheimer requested that the court certify the causation question for 
immediate appeal to the Tenth Circuit Court of Appeals, given the divergence of views on the 
question among various courts and the dispositive nature of the question.  The court refused this 
request.
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and disclose the particular manifestation of a given risk that may emerge or the degree to which 
that risk may occur, so long as the general nature of the risk is fairly disclosed.  

For example, in the recent decision of the District of Colorado in In re Oppenheimer 
Rochester Funds Group Securities Litigation, plaintiffs alleged fund losses during the credit 
crisis due to investments in inverse floaters – asserting claims under Sections 11, 12 and 15 of 
the 1933 Act.  According to plaintiffs, the use of “highly leveraged” floaters was not adequately 
disclosed and was misleadingly inconsistent with the stated investment objective of 
“preservation of capital” – which allegedly connoted a conservative investment style.  The court 
concluded that, although the fund prospectuses disclosed the funds inverse floater investments 
and the nature of the risks posed by those investments, these disclosures were insufficiently 
detailed to negate a plausible inference that shareholders were misled.  

On January 27, 2012, the Southern District of New York similarly rejected a motion to 
dismiss Section 11 claims regarding leveraged and inverse ETFs, in In re Direxion Shares ETF 
Trust.  Plaintiffs alleged that the prospectuses failed to disclose that the cumulative returns of the 
funds would not meet their daily benchmark multiple objectives for periods longer than a day.  
Although the court acknowledged that the prospectuses repeatedly disclosed the “daily” nature of 
the funds’ return objectives, the court also pointed to “contra-indicators, signifying that holding 
for longer than a single day was appropriate.”  The court went on to compare the later, revised 
prospectus disclosures issued after the putative class period as a basis for judging the sufficiency 
of the earlier disclosures – a mode of analysis typically rejected in securities case law.  

4. Recent developments in “control person” liability after Janus

As mentioned above, cases involving allegations of “control person” liability under 
Section 15 of the 1933 Act and/or Section 20(a) of the 1934 frequently do not reach the 
substance of whether a given defendant is a “control person” under the meaning of the statutes.  
Because of the purely secondary or derivative nature of this liability, courts often need not reach 
this issue if they reject the underlying primary violations under Sections 11 and 12 of the 1933 
Act or Section 10(b)/Rule 10b-5 of the 1934 Act. 

There has been some discussion as to whether the U.S. Supreme Court’s 2010 decision in
Janus Capital Group, Inc. v. First Derivative Traders has changed the “control person” 
landscape under Section 20(a) of the 1934 Act or Section 15 of the 1933 Act in the mutual fund 
context.  At issue in Janus was whether a mutual fund adviser could be deemed to be the 
“maker” of an allegedly misleading statement in a fund prospectus such that it could be liable 
under Rule 10b-5, which forbids “any person . . . [t]o make any untrue statement of a material 
fact” in connection with the purchase or sale of securities.  The Supreme Court held that the 
adviser could not be deemed to “make” a prospectus statement because, under the statutory 
structure of mutual funds, the adviser did not exercise ultimate control over the substance of the 
statements in the fund prospectus.  The Court noted that the fund is a “legally independent entity 
with its own board of trustees.”  The fact that the adviser was “significantly involved in 
preparing the prospectuses” did not convert it into a “maker” of the statement, because the fund 
exerted the “ultimate control” over the statement in the prospectus.  
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The question thus arises: under the Supreme Court’s reasoning that the adviser does not 
exert “ultimate control” over the prospectus statements for purposes of “maker” status, is there a 
basis to assert that the adviser and other non-fund entities are thus exempt from “control person” 
status under Section 15 of the 1933 Act or Section 20(a) of the 1934 Act for prospectus 
misstatements?  Based on the post-Janus decisional law to date, courts have not significantly 
departed from pre-Janus reasoning as to what comprises a “control person.”  

For example, in Oppenheimer, discussed above, the Colorado district court followed pre-
Janus precedent from the the Tenth Circuit to deny motions to dismiss control person claims 
under Section 15 of the 1933 Act.  This precedent takes a much broader view of “control” than 
the Janus decision:  “’Control’ for purposes of the prima facie case in this circuit does not 
require plaintiff to show the defendant ‘actually or culpably participated in the primary 
violation.’”  Rather, control person liability is to be “liberally construed” to require only “some 
indirect means of discipline or influence short of actual direction to hold a ‘controlling person’ 
liable.”  Similarly, in Rafton v. Rydex Series Funds, the court followed pre-Janus precedent in 
denying a motion to dismiss control person claims under Section 15 of the 1933 Act.    

More generally, has Janus had a substantial effect on securities law claims against mutual 
funds under the 1934 Act, which was the direct subject of the Court’s decision?  For the reasons 
discussed above, claims under the 1934 Act are generally not a popular vehicle for shareholder 
claims regarding mutual funds – given that claims under the 1933 Act are often readily available, 
without the difficult pleading requirements of scienter and reliance.  Indeed, Janus presented 
1934 Act claims under an unusual procedural posture:  the plaintiffs were shareholders not of the 
funds in question, but of the public company parent corporation of the funds’ adviser (and thus 
1933 Act claims regarding the funds’ prospectus were not available to them).  Accordingly, it is 
not surprising that there has been little meaningful precedent to date applying Janus in the case 
of 1934 Act claims involving mutual funds. 


