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Service Provider Disclosure – Final 
Regulation

ERISA prohibits a "party in interest" from providing 
plan services, unless statutory exemption under 
408(b)(2) applies.

Providers who do not comply may engage in a 
"prohibited transaction" under Code section 4975, 
and may be liable for excise taxes

The regulation applies only to covered service providers
to covered plans.
Covered Plans - ERISA-covered pension plans:
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excludes IRAs, SEPs, SIMPLE accounts, "top-hat" 
plans, “frozen” 403(b) plans
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Service Provider Disclosure –
Final Regulation

Covered Service Providers –
Fiduciaries or RIAs
recordkeeper or brokers 401(k)s who also provide 
investment platform;
Persons who provide accounting, auditing, actuarial, 
appraisal, banking, consulting, custodial, legal, 
recordkeeping, securities brokerage, insurance, and 
valuation services if they receive "indirect 
compensation”
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Service Provider Disclosure –
Final Regulation

Required Disclosures:
Description of services provided to plan.Description of services provided to plan.
Statement of fiduciary/RIA status, if applicable.
Descriptions of the "direct" and “indirect” compensation 
earned by the CSP, an affiliate or a subcontractor. 
Description of any compensation shared among the CSP, 
an affiliate or subcontractor, but only if (1) transaction 
based, or (2) charged directly against an investment fund.
Termination compensation.
Manner of receipt of compensation (i.e., the plan is billed, 
amounts deducted from participant accounts).
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Service Provider Disclosure –
Final Regulation

Additional Recordkeeping/Investment Disclosures 
Investment fees – recordkeepers, brokers and Investment fees recordkeepers, brokers and 
investment fiduciaries of "designated investment 
alternatives" must disclose investment fund fees. 

For DIAs, new requirement to provide information 
necessary for the plan administrator to comply with the 
participant disclosure rules (404a-5).

Recordkeeping fees- a "good-faith estimate" of plan 
cost for recordkeeping, if recordkeeping fee is not 
separately stated or is reduced by indirect separately stated or is reduced by indirect 
compensation.
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Service Provider Disclosure –
Final Regulation

When is disclosure required?
July 1, 2012 for existing service arrangements.y , g g
All arrangements:

"reasonably in advance" of entering into new 
services arrangements;
changes must be disclosed within 60 days of 
service provider knowledge of change (annually 
for changes to investment fund information);
within 30 days to correct good faith errors and 
omissions.

Upcoming – DOL to propose “Guide” to 
408b-2 disclosures
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Participant Disclosure Regulation-
Overview

Three “Levels” of Required Information
Automatic DisclosuresAutomatic Disclosures

Provide on or before the date the participant may 
first give investment instructions.
Provide to all “eligibles” annually, whether or not the 
individual participates.

Website Investment Disclosure
“On request” DisclosuresOn request  Disclosures

Effective August 1, 2012
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Participant Disclosure Regulation-
Automatic Disclosure

General Investment Information
Administrative Expense InformationAdministrative Expense Information
Individual Expense Information
Designated Investment Alternatives
Investment performance and fees, presented in 
comparative format

Glossary
Annuity Option Information

Also presented in comparative format

Proxy materials, if participants vote (provided 
subsequent to investments)
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Participant Disclosure Regulation-
Automatic Disclosures

General Investment Information
Explanation of circumstances under which Explanation of circumstances under which 
participants/beneficiaries may give investment 
instructions, and any limits on instructions
Designated investment alternatives
Designated investment managers
Description of brokerage windows, self-directed brokerage 
accounts, or similar plan arrangements
Description/reference to plan provisions relating to the Description/reference to plan provisions relating to the 
exercise of voting, tender and similar rights and 
restrictions on such rights

9

Participant Disclosure Regulation-
Automatic Disclosures

Plan-Level Expenses- Annual Disclosures
Administrative ExpensesAdministrative Expenses

Explanation of fees and expenses for general plan 
administrative services charged against participants’ 
individual accounts.
Basis on which such charges will be allocated to, or affect 
the balance of each individual’s accounts.

Individual Expenses
Explanation of fees and expenses charged against 
participant accounts, on an individual, rather than a plan-
wide basis, and which are not reflected in the total annual 
operating expenses of any investment alternative.
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Participant Disclosure Regulation-
Automatic Disclosures

Plan-Level Expenses- Quarterly Disclosures
Administrative ExpensesAdministrative Expenses

The dollar amount of general plan administrative fees and 
expenses actually charged during the preceding quarter to a 
participant’s account.
Explanation (if applicable) that some of the plan’s administrative 
expenses for preceding quarter were paid from operating 
expenses of one or more of the plan’s investment alternatives.

Individual Expenses
The dollar amount of fees and expenses charged on an individual 
basis during the preceding quarter to the participant’s account 
and a description of the services to which the charges relate.
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Participant Disclosure Regulation-
Automatic Disclosures

Designated Investment Alternatives
Name and category of investment (e g  money market  Name and category of investment (e.g., money market, 
balanced, stocks, bonds, employer stock)
Internet Web site for more information
Performance (1, 5 and 10 years) and comparable 
information for a broad-based index
Fees– total operating expenses and “shareholder” type 
fees
Special rules for investments with fixed or stated rates Special rules for investments with fixed or stated rates 
of return, annuities, employer securities
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Participant Disclosure Regulation-
Website Disclosures

An Internet Web site provides access to 
information for each designated investment information for each designated investment 
alternative:

Name of investment issuer
Objectives and goals
Principal strategies (including type of assets) and 
principal risks
Portfolio turnover rate
Performance data (updated quarterly)
Fees and expenses
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Proposed Fiduciary Definition

ERISA defines 3 ways to become a 
“fiduciary”–fiduciary

Exercising discretionary authority over the 
management of a plan or over management or 
disposition of plan assets.
Having or exercising authority to provide investment 
advice “for a fee or other compensation”.
Having or exercising authority over plan 
administrationadministration.
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Proposed Fiduciary Definition

Existing regulations under 3(21)(A) purport to 
define what constitutes “investment advice” define what constitutes investment advice  
under the second category – the so-called 
“five part test”—

advice on purchase, sale, or value of securities or other 
property,
regular basis,
mutual agreement, 
primary basis for investment decisions  and thatprimary basis for investment decisions, and that
individualized based on the particular needs of the plan.
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Proposed Fiduciary Definition

Certain things generally are not “investment 
advice” under current regulations:advice  under current regulations:

Sale pitches
Recommendations regarding selection of other 
advice fiduciaries
Recommendations regarding selection of investment 
managers (maybe)
Valuations/”fairness opinions”

d llRecommending asset allocations
Participant education (IB 96-1)
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Proposed Fiduciary Definition

DOL proposed amendments would 
expand definition of “fiduciary” adviceexpand definition of fiduciary  advice

75 FR 65263 (October 22, 2010)
Hearings held March 1-2, 2011
Hundreds of comments filed
Pulled September 19, 2011 for 
reconsiderationreconsideration
May be reissued with similar elements in 
the Summer of 2012
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Proposed Fiduciary Definition

Under the proposed regulation, a person provides p p g , p p
“fiduciary” advice if the person–

Provides “advice” as defined in the regulation,
Has one more defined relationships to the plan, and
Receives a fee or other compensation

A person who provides “advice” will be a fiduciary if (1) 
they are already a fiduciary, (2) an RIA, or (3) there is 
mutual agreement that the advice will be considered mutual agreement that the advice will be considered 
and will be individualized
New test eliminates “regular basis” and “primary basis” 
elements of current test.
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Proposed Fiduciary Definition

Who may be affected?
BrokersBrokers

Sales presentations
Commission-based compensation may be prohibited 
transaction unless an exemption is available

Recordkeepers
Sample and customized fund menus
Fund monitoring services

IRA market/rollover adviceIRA market/rollover advice
Appraisers
Consultants
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