
 

SUMMARY OF PROPOSED FATCA REGULATIONS 
(Prepared 14 February 2012) 

 
INTRODUCTION 
 
 This memorandum summarizes proposed regulations (hereafter “the regulations”) issued by the 
Treasury Department and Internal Revenue Service (the “IRS”)1 on 8 February2 to implement the 
Foreign Account Tax Compliance Act (“FATCA”).  Also discussed is a Joint Statement issued by the 
United States, France, Germany, Italy, Spain, and the United Kingdom regarding an intergovernmental 
approach to improving international tax compliance and implementing FATCA.3   
 
 The regulations are the fourth, and most comprehensive, piece of guidance issued by the IRS 
regarding this legislation.4  These regulations reflect the IRS’ discussions with industry regarding the 
need for FATCA to be implemented in an administrable manner with an appropriate balance between 
the burdens placed on industry and investors and the benefits of enhanced tax compliance.  Comments 
on these regulations are due by 30 April 2012.   Final regulations are anticipated later this year.   
 
 This memorandum addresses: 

• FATCA’s background;  
• the statutory definitions;  
• effective dates; 
• the agreement that IRS will require certain foreign financial institutions (“FFIs”) to 

implement to be “FATCA compliant” (the “FFI agreement”);   
• the procedures for identifying U.S. persons;  
• the investor information that must be provided to the IRS; 
• tax withholding considerations; 
• exceptions for “deemed-compliant FFIs” that qualify as:  

o “registered deemed-compliant FFIs” (such as “local FFIs,” “qualified collective 
investment vehicles,” “restricted funds,” and FFIs that comply with 

                                                             
1  For simplicity, the term “IRS” will be used whenever this memo discusses the U.S. Government agencies (i.e., the Treasury 
Department and the IRS) responsible for issuing FATCA guidance. 
     
2  The regulations (totaling 388 pages) can be accessed through the press release located at 
http://www.irs.gov/newsroom/article/0,,id=254068,00.html. 
   
3  This Joint Statement also can be accessed through the press release located at the link in footnote 2. 
   
4  Preliminary guidance was issued in 2010 and 2011 through IRS Notices 2010-60, 2011-34, and 2011-53.   
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requirements under an agreement between the U.S. and their home-country 
government); or   

o “certified deemed-compliant FFIs” (such as certain retirement funds and non-
profit organizations); 

• debt and equity securities issued by banks and brokers; 
• exempt payments to certain beneficial owners; 
• recovery of taxes; 
• other issues; and 
• the Joint Statement issued by the U.S., France, Germany, Italy, Spain, and the U.K. 

  
BACKGROUND 
 
 FATCA was enacted in 2010 to address concerns that certain U.S. persons, holding assets 
through FFIs, were not complying with their U.S. tax obligations.  The tax compliance regime created 
by FATCA, among other things, imposes new reporting responsibilities on FFIs and requires 
withholding on U.S.-source payments to (1) FFIs that have not entered into FFI agreements with the 
IRS and (2) so-called “recalcitrant account holders.”  Because this withholding is imposed under a new 
“Chapter 4” of the Internal Revenue Code, withholding under FATCA sometimes is referred to as 
“Chapter 4 withholding.”     
 
  Under FATCA, a 30 percent withholding tax will be imposed on any “withholdable payment” 
made to an FFI that does not comply with new specified requirements.   FFIs that enter into 
agreements with the IRS, so-called participating FFIs (“PFFIs”), will have a corresponding duty to 
impose this tax on recalcitrant account holders.  A withholdable payment includes generally, among 
other things, (1) any payment of interest, dividends, and other fixed or determinable annual or periodic 
(“FDAP”) gains, profits and income from sources within the U.S. (“U.S.-source” income) and (2) any 
gross proceeds from the sale or other disposition of any property of a type which can produce interest or 
dividends from U.S. sources. 
 
STATUTORY DEFINITIONS 
 
 The following definitions are essential to understanding FATCA and its application to 
investment companies. 
 
 U.S. Account – A  U.S. account generally is defined as any financial account held by one or 
more “specified U.S. persons” or “U.S. owned foreign entities.”  An FFI need not treat a depository 
account as a U.S. account if each holder of the account is a natural person and, with respect to each 
holder, the aggregate value of all depository accounts held (in whole or in part) by such holder and 
maintained by such FII does not exceed $50,000.  Another exception prevents duplicative reporting. 
 
 Financial Account – A financial account includes a depository account, a custodial account, 
and any equity or debt interest in the financial institution (other than interests which are regularly 
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traded on an established securities market).  Any equity or debt interest in a financial institution that is 
treated as a financial account is treated as maintained by such financial institution.    
 
 Specified U.S. Person – A specified U.S. person includes every U.S. citizen and resident and 
every other U.S. person except, among others, a corporation the stock of which is regularly traded on an 
established securities market, a tax-exempt organization, a bank, a regulated investment company 
(“RIC”), a real estate investment trust (“REIT”), and common trust fund. 
  
 U.S. Owned Foreign Entity – A U.S. owned foreign entity means any foreign entity having one 
or more “substantial U.S. owners.”   
 
 Substantial U.S. Owner – A substantial U.S. owner is defined, in turn, generally to mean a 
specified U.S. person holding, directly or indirectly, more than a 10 percent interest in any corporation, 
partnership or trust.  Importantly, the 10-percent threshold is reduced to zero (in other words, every 
U.S. owner is treated as a substantial U.S. owner) if the entity is engaged in the business of investing, 
reinvesting, or trading in securities, partnership interests, commodities, or any interest (including a 
futures or forward contract or option) in such securities, partnership interests or commodities.    
 
 Financial Institution – A financial institution is any entity that (1) accepts deposits in the 
ordinary course of a banking or similar business, (2) holds financial assets for the account of others (as a 
substantial portion of its business) or (3) is engaged in the business of investing, reinvesting or trading 
in securities, partnership interests, commodities, or any interest (including a futures or forward contract 
or option) in such securities, partnership interests or commodities. 
 
 FFI – A foreign financial institution is any financial institution that is a foreign entity.  
Financial institutions organized under the laws of any possession of the U.S. shall be an FII only to the 
extent provided by the IRS.  
  
 Participating FFI (“PFFI”)  – An FFI that enters into an agreement to be “FATCA 
compliant.”  
 
 Recalcitrant Account Holder – An account holder is recalcitrant if the holder (1) fails to 
comply with reasonable requests for the information necessary to determine if the account is a U.S. 
account or (2) fails to provide a bank secrecy waiver. 
 
 Withholdable Payment – (1) Any payment of interest, dividends (among other items) and any 
other “fixed or determinable annual or periodical (“FDAP”) gains profits and income from sources 
within the U.S. and (2) any gross proceeds from the sale or other disposition of any property of a type 
that can produce interest or dividends from sources within the U.S.  

 
 Passthru Payment – A passthru payment is any withholdable payment or other payment to the 
extent attributable to a withholdable payment. 
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EFFECTIVE DATES 
 
 Statutory Requirements 
 
 FATCA’s reporting and withholding rules, as enacted, would have applied generally to 
payments made after 31 December 2012.  A “grandfathering” exception from the reporting and 
withholding rules was provided by the statute for certain obligations outstanding on 18 March 2012 
(two years after FATCA was enacted).    
 
 Regulatory Guidance 
 
  Reporting Requirements 
  
 Reporting obligations are modified and/or postponed by the proposed regulations.  For 
calendar years 2013 and 2014, as discussed below, the only information generally required to be 
reported relates to the account and the account holder’s identity.  Reporting of income will begin in 
2016 for payments made in calendar year 2015.  Reporting of gross proceeds will begin in 2017 for asset 
dispositions made in calendar year 2016.5  The regulations also permit FFIs to report amounts either in 
U.S. dollars or in the currency in which the account is maintained.  
 
  Withholding Requirements 
 
 Withholding on any passthru payment that is a withholdable payment made to a recalcitrant 
account holder or to a nonparticipating FFI is delayed in all cases for one year; this withholding does 
not apply to any payment made before 1 January 2014. 
   
 Additional withholding relief is provided for “foreign passthru payments” – which will include 
the portion of any payment, made by a fund organized outside the U.S., that is deemed attributable to 
U.S. sources.  Withholding on these payments will not apply before 1 January 2017.  Until withholding 
applies, PFFIs will instead report annually to IRS the aggregate amount of certain payments made to 
each nonparticipating FFI. 
 
 Special rules also are provided for dormant accounts.  A PFFI that withholds on a recalcitrant 
account holder of a dormant account may put the amount into escrow rather than deposit it with the 
IRS.  Rules are provided for obtaining documentation or remitting the tax attributable to an account 
once it ceases to be dormant. 
 

                                                             
5  The regulations provide that a distribution made by a U.S. fund attributable to capital gains, and treated as such when paid 
to a non-U.S. investor, will be treated as a payment of gross proceeds. 
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  Grandfathered Obligations 
 
 The proposed regulations extend the grandfathering exception.  Specifically, the definitions of 
withholdable payment and passthru payment are modified to exclude payments made under an 
obligation outstanding on 1 January 2013, and any gross proceeds from the disposition of such an 
obligation. 
 
 The term “obligation” is defined as any legal agreement that produces or could produce 
passthru payments (including withholdable payments), but not including any instrument treated as 
equity for U.S. tax purposes or any legal agreement that lacks a definitive expiration or term. 
 
 FFI AGREEMENT WITH IRS – IN GENERAL 
 
 Statutory Framework 
 
 Payments made to an FFI will not be subject to withholding if the FFI has entered into an 
agreement with the IRS under which the FFI agrees to: 
 

• obtain such information regarding each holder of each account maintained by the 
institution as is necessary to determine which accounts belong to U.S. persons; 

 
• comply with IRS-determined verification and due diligence requirements for 

identifying U.S. accounts; 
 

• provide annual reports to the IRS regarding these U.S. accounts; 
 

• withhold 30 percent from any passthru payment6 made to 
 

o a recalcitrant account holder or another FFI that does not enter into an 
agreement with the IRS; or 

 
o an FFI that has elected to be withheld upon rather than to withhold with 

respect to the portion of the payment that is allocable to recalcitrant account 
holders or to FFIs that do not have an agreement with the IRS; 

 

                                                             
6  The  explanation prepared by the Joint Committee on Taxation states that the provision allowing withholding “is not 
intended to create an alternative to information reporting.  It is anticipated that the [IRS] may require . . . that the [FFI] 
achieve certain levels of reporting and make reasonable attempts to acquire the information necessary to comply . . . or to 
close accounts where necessary to meet the purposes of this provision. It is anticipated that the [IRS] may also require . . .  
that, in the case of new accounts, the [FFI] may not withhold as an alternative to collecting the required information.”  JCX-
4-10, page 41, 23 February 2010, http://www.jct.gov/publications.html?func=startdown&id=3648. 
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• comply with IRS requests for additional information with respect to any U.S. account 
maintained by the FFI; and 

 
• attempt to obtain a waiver in any case in which a foreign law, but for a waiver, would 

prevent information reporting to the IRS with respect to any U.S. account and then 
close the account if a waiver is not received within a reasonable period of time.     

  
 The agreement applies to U.S. accounts maintained by the FFI and, except to the extent 
provided by the IRS, to U.S. accounts maintained by each other FFI that is a member of the same 
expanded affiliated group7 as the FFI.  The agreement will not apply, however, to any affiliated FFI that 
has entered into its own agreement with the IRS.    
 
 Regulatory Guidance 
 
  FFI Agreement 
 
 The IRS intends to publish a draft model FFI agreement in early 2012 and finalize the model 
agreement, after incorporating comments received, in the fall of 2012.  The FFI agreement will include 
the IRS’ verification process for determining a PFFI’s compliance with the agreement.  Among other 
things, a responsible officer of the PFFI must (1) adopt written policies and procedures governing the 
PFFI’s compliance with its responsibilities under the agreement, (2) conduct periodic internal reviews 
of its compliance, and (3) periodically provide the IRS with a certification and other information that 
will allow the IRS to determine whether the PFFI has met its obligations.  The agreement also will 
provide that repetitive or systematic failures of these compliance processes may result in enhanced 
compliance verification procedures.  Finally, the agreement will provide the egregious circumstances 
that will cause the PFFI to be in default with respect to the agreement.  
  
 One aspect of this first certification is confirmation, with respect to “high value” accounts (of 
$1 million or more), that within one year after the effective date of the FFI agreement the PFFI has 
completed the required review and to the best of the responsible officer’s knowledge, after conducting a 
reasonable inquiry, the PFFI did not have any formal or informal practices or procedures in place at any 
time from 6 August 2011 (120 days following release of Notice 2011-34) to assist account holders in 
avoiding FATCA.  This requirement is less stringent than the requirement announced in Notice 2011-
34, which would have required the certification from the date of the Notice and with respect to all 
accounts.  The IRS, in the regulations’ preamble, asks for comments regarding alternative due diligence 
or other procedures that should be required of FFIs that are unable to certify that no such practices or 
procedures were in place in order to maintain PFFI status.   
 

                                                             
7  The statute and the proposed regulations define an expanded affiliated group as a group with 50 percent common 
ownership (rather than 80 percent common ownership – which is the general standard for affiliation under U.S. tax rules). 
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  FFI Status Applications 
 
 The IRS will make available an on-line process for registering as a PFFI or a deemed-compliant 
FFI (discussed in detail below) no later than 1 January 2013.  Special registration procedures will be 
provided for FFIs that are part of an expanded affiliated group.  Each FFI of such a group will be 
assigned its own FATCA identification number.  
 
IDENTIFYING U.S. PERSONS 
 
 Statutory Framework 
 
 The statute provides that a PFFI must comply with IRS-determined verification and due 
diligence requirements for identifying U.S. accounts. 
 
 Regulatory Guidance 
 
 The proposed regulations modify the extremely detailed standards, announced in the IRS 
Notices, that an FFI must satisfy to meet its obligation to identify its U.S. accounts.  Among other 
things, the regulations eliminate the due diligence requirements that an IRS Notice stated would be 
required for an FFI’s “private banking accounts.”   
 
 Record retention rules are provided by the proposed regulations.  A PFFI must retain records of 
documentation collected, including electronic searches and responses to relationship manager inquiries 
with respect to high-value accounts (described below), for at least six years. 
 
 For any account required to be treated as a U.S. account, a PFFI must collect an IRS Form W-9 
for each individual account holder.  
 
 The IRS intends to extend to FFIs the so-called “B Notice” process currently used when 
information provided by a financial institution regarding a person’s name and taxpayer identification 
number (“TIN”) do not “match.”  The regulations provide that an FFI will be notified of name/TIN 
mismatches.  The preamble states that the IRS is considering whether PFFIs should be required to use 
the IRS on-line TIN-matching program to ensure that its U.S. account holders have provided correct 
names/TIN combinations prior to filing this information with the IRS.  If this requirement is adopted, 
it would not be implemented before 1 January 2015.  
 
  Preexisting Individual Accounts 
 
 The regulations provide that preexisting accounts with values of $50,000 or less are exempt 
from review and need not be treated by the PFFI as a U.S. account.  For certain cash value insurance 
and annuity contracts, the threshold below which review is not required is $250,000.  
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 The regulations rely primarily upon an electronic review of preexisting accounts.  An FFI 
generally is required to examine paper records only if the account’s value exceeds $1 million.  For 
accounts with $1 million or more, an FFI will be required both to review electronic and paper files and 
inquire about the actual knowledge of any relationship manager associated with the account.   An 
exception from the document review is provided for any account for which the PFFI has obtained an 
IRS Form W-8BEN (identifying the account holder as a non-U.S. person) and documentary evidence 
to establish the foreign status of the account holder; the relationship manager inquiry, however, still 
will be required.   
 
 A manual review of an account’s paper records also generally is required if an electronic search 
reveals indicia of  U.S. ownership.  The regulations describe the relevant indicia.  Importantly, any 
review of non-electronic files is limited to the current customer files and certain other documents.  
Moreover, this review is required only to the extent that electronically-searchable files do not contain 
sufficient information about the account holder. 
 
  New Individual Accounts 
 
 The regulations permit enhanced reliance by FFIs on information collected for new accounts 
through anti-money-laundering (“AML”) and know-your-customer (“KYC”) procedures.  Information 
collection requirements beyond those typically followed today generally are limited to account holders 
identified as FFIs, as passive investment entities, or as having U.S. indicia.  Additional documentation 
will be required if U.S. indicia are identified during the account opening process. 
  
  Preexisting Entity Accounts 
 
 Preexisting entity accounts are exempt from review under the regulations if the account balance 
is $250,000 or less.  Additional review is not necessary for these accounts until the account balance 
exceeds $1 million. 
 
 FFIs generally can rely on AML/KYC records and other existing account information to 
determine whether an entity account holder is an FFI, a U.S. person, or is excepted from determining 
its substantial U.S. owners (such as because it is engaged in a nonfinancial trade or business).    
 
 If an entity with a preexisting account is a passive investment entity (a “passive NFFE”), the 
degree of reliance upon existing documentation depends on the account balance.  If the account 
balances of a passive NFFE do not exceed $1 million, the FFI generally may rely upon the information 
collected for AML/KYC purposes to identify substantial U.S. owners.  If the account balances exceed 
$1 million, the FFI must obtain information regarding all substantial U.S. owners or a certification 
from the entity that it does not have substantial U.S. owners. 
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  New Entity Accounts 
 
 An FFI generally will be not be required to determine whether an entity opening an account has 
substantial U.S. owners unless the entity is a passive NFFE.  This result arises from an exemption 
provided by the regulations for accounts of another FFI and accounts of an entity engaged in an active 
nonfinancial trade or business.     
 
INFORMATION REQUIRED TO BE REPORTED 
 
 Statutory Framework 
 
 An FFI entering into an agreement with the IRS must report, with respect to each U.S. 
account: 
 

• the name, address, and taxpayer identification number (“TIN”) of each specified U.S. 
person (and, if the account owner is a U.S. owned foreign entity, the name, address, and 
TIN of each substantial U.S. owner); 

 
• the account number; 

 
• the account balance or value; and 

 
• the gross receipts and gross withdrawals or payments from the account (except to the 

extent provided by the IRS). 
 
 Alternatively, an FFI may elect to be subject to the same reporting requirements as a U.S. 
financial institution.  These requirements include reporting income, gross proceeds and cost basis 
information on IRS Forms 1099.   Reporting in this situation would be required with respect to income 
from both U.S. and non-U.S. sources. 
 
 Regulatory Guidance 
 
 The regulations’ preamble states that the IRS, in consultation with foreign governments, is 
considering an alternative approach whereby an FFI could satisfy its reporting obligations by (1) 
collecting the required information discussed above and reporting this information to its residence-
country government, so long as (2) the residence-country government agrees to report this information 
annually to the IRS.  
 
 The information required to be reported for calendar years 2013 and 2014 is limited, in the 
case of individuals, to the name, address, and U.S. taxpayer identification number of its U.S. account 
holders, the account balance at the end of the relevant year, and the account number.  This relief thus 
extends for two years, rather than just one, the relief announced previously in the IRS Notices.  
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Reporting for calendar year 2013 will be due by 30 September 2014 with respect to accounts identified 
as U.S. accounts or held by recalcitrant account holders as of 30 June 2014 (with an election to make 
these determinations based upon account holders as of 31 December 2013).  Moreover, for calendar 
year 2015, the only additional information that must be provided, beyond what already has been 
provided, relates to income payments (but not including gross proceeds from dispositions).  
 
 WITHHOLDING 
 
 Statutory Framework 
 
  Withholdable Payment 
 
 Withholding at a 30 percent rate is required on U.S.-source payments of recurring income such 
as interest and dividends and gross proceeds for the disposition of any asset that produces interest or 
dividends from U.S. sources if the account holder is recalcitrant. 
 
  Passthru Payments 
 
 Withholding at a 30 percent rate is required on passthru payments to recalcitrant account 
holders.  A passthru payment is defined, as noted above, as a withholdable payment or any other 
payment to the extent attributable to a withholdable payment.   
 
  Election to be Withheld Upon 
 
 The statute permits an electing FFI to be withheld upon subject to specified notification 
requirements. 
 
 Regulatory Guidance 
 
  Withholdable Payment 
 
 FATCA withholding will apply beginning on 1 January 2014 for interest, dividends and other 
FDAP income payments and on 1 January 2015 for gross proceeds.  Withholding on foreign passthru 
payments will not begin before 1 January 2017.    
 
  Passthru Payments 
 
 The regulations define a passthru payment as any withholdable payment and any “foreign 
passthru payment.”  This new term “foreign passthru payment,” however, is not defined.   
 
 The regulations do not provide any guidance on foreign passthru payments, in part because of 
the additional time provided before these payments become subject to withholding.  The IRS requests 
comments on ways to reduce burdens associated with the foreign passthru payment rules.  Examples of 
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areas for consideration, mentioned in the regulations’ preamble, include a de minimis exception from 
foreign passthru payment withholding and a simplified computational approach, or perhaps a safe 
harbor rule, for determining an FFI’s passthru payment percentage.   
 
 The preamble also addresses the application of these rules to the governments of countries that 
enter into agreements with the U.S. to facilitate FATCA implementation.  First, the IRS commits to 
working with these governments to develop alternative approaches that preserve the policy objectives of 
the FATCA withholding rules.  Second, if an agreement ensures that the IRS will receive all relevant tax 
information about investors from the foreign government, FFIs in such a jurisdiction may not be 
required to withhold on foreign passthru payments made to recalcitrant account holders.  
 
  Election to be Withheld Upon 
  
 An FFI may elect not to serve as a withholding agent (and therefore not impose withholding tax 
on payments it makes) with respect to certain U.S.-source income (other than gross proceeds from 
dispositions); such an electing FFI instead will have tax imposed on withholdable payments it receives.  
This withholding will be imposed to the extent such payment is allocable to accounts held by 
recalcitrant account holders or FFIs that do not enter into agreements with the IRS.   
 
 An electing FFI must notify the withholding agent with respect to each payment of the FFI’s 
election and provide the information necessary for the withholding agent to determine the appropriate 
withholding amount.  The electing FFI also must waive any right under any treaty with the U.S. with 
respect to any amount deducted and withheld pursuant to the election.  The Secretary may permit the 
election to be made with respect to certain classes or types of accounts of the FFI.    
 
EXCEPTIONS 
 
 Statutory Framework 
 
 Withholding shall not apply if the beneficial owner of the payment is, among other things, a 
foreign government, an international organization, a foreign central bank, or any other class of persons 
identified by the Secretary as posing a low risk of tax evasion. 
 
 An FFI may be treated as exempt from this reporting and withholding regime in two 
circumstances.  First, an FFI may be exempt if it complies with IRS requirements that ensure that the 
FFI does not maintain U.S. accounts and such other requirements as the IRS may prescribe with respect 
to accounts of other FFIs maintained by the FFI.  Second, an FFI may be exempt if the FFI is a member 
of a class of institutions to which, the IRS has determined, application of these rules is not necessary. 
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 Regulatory Guidance 
 
  Deemed-Compliant FFIs  
 
 The regulations expand upon the types of FFIs that, under IRS Notice 2011-34, were treated as 
deemed-compliant.  Specifically, the regulations provide for two types of deemed-compliant FFIs:  
“registered” deemed-compliant FFIs and “certified” deemed-compliant FFIs. 
 
   Registered Deemed-Compliant Funds 
 
 A registered deemed-compliant FFI generally is required to register with the IRS to declare its 
status as deemed-compliant and to attest to the IRS that it satisfies certain procedural requirements.  
The categories of registered deemed-compliant FFIs are local FFIs, nonreporting members of PFFI 
groups, qualified investment vehicles, restricted funds, and FFIs that comply with requirements under 
an agreement between the U.S. and a foreign government. 
 
 The regulations also describe various procedural requirements that a registered deemed-
compliant FFI must satisfy. An FFI may use one or more agents to perform the necessary due diligence 
with respect to identifying account holders and to take any action required to obtain or maintain its 
deemed-compliant status.  The FFI, however, remains responsible for ensuring that these requirements 
are met.  In addition, a registered deemed-compliant FFI will be required to (1) have its chief 
compliance officer or individual with equivalent standing certify to the IRS that the requirements for 
the deemed-compliant category claimed by the FFI have been satisfied, (2) obtain from the IRS (a) 
confirmation of its registration as a deemed-compliant FFI and (b) an identification number called FFI-
EIN, (3) agree to comply with any requirement to publish a passthru payment percentage, (4) renew its 
certification every three years, and (5) agree to notify the IRS if there is any change in circumstances 
which would make the FFI ineligible for the deemed-compliant status for which it has registered. 
Separate rules are provided for a deemed-compliant FFI that is merged or acquired.       
  
   (1)  Local FFIs 
 
 To qualify as a local FFI, an FFI must meet the following requirements.   

 
• First, the FFI must be licensed and regulated in its (FATF-compliant8) country of 

organization (“home country”) as a bank, a securities broker or dealer, or a financial 
planner or investment adviser.   

 
• Second, the FFI must not have any fixed place of business outside its home country.   
 

                                                             
8  “FATF” refers to the Financial Action Task Force, which is an inter-governmental body that develops and promotes 
international policies to combat money laundering and terrorist financing.  
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• Third, the FFI must not solicit holders outside its home country; an FFI generally will 
not be disqualified from this requirement merely because it operates a website.    

 
• Fourth, the FFI must be required under the tax laws of its home country to perform 

either information reporting or tax withholding with respect to accounts held by 
residents.   

 
• Fifth, at least 98 percent of the accounts maintained by the FFI must be held by 

residents (including residents that are entities) of its home county.  For this purpose, an 
FFI that is organized in a European Union (“EU”) member state may treat account 
holders that are residents of other EU member states as residents of its home country.   

 
• Sixth, on or before the date that the FFI registers as a deemed-compliant FFI, the FFI 

must implement policies and procedures to ensure that it does not open or maintain 
accounts for (a) any specified U.S. person who is not a resident of the FFI’s home 
country (including a U.S. person who was resident when the account was opened but 
subsequently ceases to be a resident), (b) a nonparticipating FFI, or (c) any entity 
controlled or beneficially owned (as determined under the FFI’s AML due diligence) by 
a specified U.S. person.   

 
• Seventh, with respect to each account that is held by an individual who is not resident 

of the FFI’s home country or by an entity, and that is opened after 31 December 2011 
and prior to the date that the FFI implements the policies described above, the FFI 
must review these accounts (following the rules of preexisting accounts) to identify any 
U.S. account or account held by a nonparticipating FFI, and must certify to the IRS 
that it did not identify any such account, that it has closed any such accounts that were 
identified, or that it agrees to withhold and report on such accounts as if it were a PFFI. 

 
   (2)  Nonreporting Members of PFFI Groups 
 
 An FFI that is a member of an expanded affiliated group that includes at least one PFFI may 
register as a deemed-compliant FFI if it transfers any preexisting accounts that are identified as U.S. 
accounts or accounts held by nonparticipating FFIs to an affiliate that is a PFFI or a U.S. financial 
institution.  This nonreporting FFI also must implement policies and procedures to ensure that, if it 
opens or maintains any U.S. accounts or accounts held by nonparticipating FFIs, it either transfers such 
accounts to an affiliate that is a PFFI or a U.S. institution or becomes a PFFI itself.  This transfer or 
election of PFFI status must be made within 90 days of having opened the account or having knowledge 
or reason to know of a change in circumstances resulting in an account becoming a U.S. account or an 
account held by a nonparticipating FFI.  Importantly, this category of registered deemed-compliant FFI 
is not limited to those FFIs that operate within a single country and that solicit account holders in such 
country.      
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   (3)  Qualified Collective Investment Vehicles (“Qualified CIV”) 
 
 An FFI may register for deemed-compliant status as a qualified collective investment vehicle 
(“qualified CIV”) if it satisfies three conditions.   

 
• First, the FFI must be an FFI only because it is engaged actively in the investing, 

reinvesting, or trading of securities or certain other financial instruments and is 
regulated in its home country as an investment fund.   

 
• Second, each holder of record of direct debt interests (in excess of $50,000) or equity 

interests in the FFI (for example the holders of its units or global certificates) or any 
other account holder of a financial account with the FFI must be (a) a PFFI, (b) a 
registered deemed-compliant FFI, (c) a person (such as a publicly-traded corporation) 
that is excluded from the definition of a specified U.S. person, or (d) an exempt 
beneficial owner.    

 
• Third, if an FFI is part of an expanded affiliated group, it cannot be treated as a 

qualified CIV unless all other FFIs in the expanded affiliated group are either PFFIs or 
registered deemed-compliant FFIs.  

 
   (4)  Restricted Funds 
 
 To qualify as a restricted fund, an FFI must meet the following requirements.   

 
• First, the FFI must be an FFI only because it is engaged actively in the investing, 

reinvesting, or trading of securities or certain other financial instruments and is 
regulated in its (FATF-compliant) home country as an investment fund.  Moreover, the 
FFI’s interests may be sold only through specified distributors (discussed immediately 
below) or redeemed directly by the fund.   

 
• Second, each distributor of the FFI’s interests must be (a) a PFFI, (b) a registered 

deemed-compliant FFI, (c) a nonregistering local bank, or (d) a restricted distributor.9  
A distributor is defined for this purpose as an underwriter, broker, dealer, or other 
person who participates, pursuant to a contractual arrangement, in the distribution of 
securities.   

 

 
9  A “restricted distributor,” among other things, must: (1) provide investment services to at least 30 unrelated customers (no 
more than half of whom are related); (2) be required to follow AML procedures in its FATF-compliant home country; (3) 
operate only in home country and not solicit customers from outside its home country; (4) manage no more than $175 
million in assets and have no more than $7 million in gross revenues ($500 million/$20 million for expanded affiliated 
group); and (5) meet requirements prohibiting sales to U.S. persons and certain others. 
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• Third, the FFI must ensure that each agreement governing the distribution of its 
interests prohibits sales to U.S. persons, nonparticipating FFIs, or passive NFFEs with 
one or more substantial U.S. owners (other than interests which are both distributed by 
and held through a PFFI), and the FFI’s prospectus and all marketing materials must 
indicate that sales of FFI interests to these above identified persons are prohibited.   

 
• Fourth, the FFI must (a) ensure that each agreement that governs the distribution of its 

interests requires the distributor to notify the FFI of an change in the distributor’s 
Chapter 4 status within 90 days of such change and (b) certify to the IRS that, with 
respect to any distributor that ceases to qualify as a PFFI, a registered deemed-
compliant FFI, a nonregistering local bank, or a restricted distributor, the FFI will (i) 
terminate its distribution agreement with the distributor within 90 days of notification 
of the distributor’s change of status and (ii) acquire or redeem all of its interests issued 
through that distributor within six months of the distributor’s change in status.   

 
• Fifth, the FFI must review the FFI’s preexisting direct accounts (held directly by the 

ultimate investors) to identify any U.S. account or account held by a nonparticipating 
FFI.  This review will not be required, however, for the account of any individual 
investor who purchased the interest when the FFI’s prospectus and all of the FFI’s 
distribution agreements contained an explicit prohibition on issuing shares to U.S. 
entities and U.S. resident individuals.  The FFI will be required to certify to the IRS 
either that it (a) did not identify any such accounts or (b) if any such account were 
identified, it will either redeem the account or will withhold and report on such 
account as if it were a PFFI.   

 
• Sixth, on or before the date that it registers as a deemed-compliant FFI, the FFI must 

implement policies and procedures for identifying direct account holders to ensure that 
it either (a) does not open or maintain an account for any specified U.S. person, 
nonparticipating FFI, or passive NFFE with one or more substantial U.S. owners or (b) 
(i) closes the account of any specified U.S. person or other person described 
immediately above within 90 days of the date that the account was opened or the date 
that the FFI had reason to know that the account holder became such a person or (ii) 
withholds and reports on such account as if it were a PFFI.   

 
• Seventh, if the FFI is part of an expanded affiliated group, all other FFIs in the 

expanded affiliated group must be either PFFIs or registered deemed-compliant FFIs.  
  

(5)  FFIs that Comply with Requirements under an Agreement Between the 
U.S. and a Foreign Government  

 
 The regulations do not address any obligations that might be placed on an FFI incorporated or 
organized in a foreign country the government of which has entered into an agreement with the IRS. 
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    Certified Deemed-Compliant FFIs 
 
 A certified deemed-compliant FFI generally is not required to register with the IRS but will 
certify to the withholding agent on IRS Form W-8 that it meets the requirements of its certified 
deemed-compliance category status.  The categories of certified deemed-compliant FFIs are 
nonregistering local banks, retirement plans, non-profit organizations, certain owner-documented FFIs, 
and FFIs with only low-value accounts. 
 
   (1)  Nonregistering Local Banks  

 
 To qualify as a nonregistering local bank, the following requirements must be met. 

 
• First, the FFI must operate and be licensed as a bank in its home country and engage 

primarily in the business of making loans and taking deposits from unrelated retail 
customers. 

 
• Second, the FFI must be licensed to conduct business in its home country and have no 

fixed place of business outside such country. 
 

• Third, the FFI must not solicit account holders outside its home country; an FFI 
generally will not be disqualified from this requirement merely because it operates a 
website.   

 
• Fourth, the FFI must have no more than $175 million in assets on its balance sheet; if 

the FFI is a member of an expanded affiliated group, the group must have no more than 
$500 million in total assets on its consolidated or combined balance sheets. 

 
• Fifth, the FFI must be required under the tax laws of its home country to perform 

either information reporting or withholding of tax with respect to account holders.  An 
FFI is not subject to such requirements if all of the accounts maintained by the FFI have 
a value of $50,000 or less. 

 
• Sixth, if the FFI is part of an expanded affiliated group, each FFI in the expanded 

affiliated group must be incorporated or organized in the same country and qualify as a 
nonregistering local bank. 

        
   (2) Retirement Funds 
 
 An FFI will qualify as certified deemed-compliant retirement fund if it is organized for the 
provision of retirement or pension benefits under the laws of its home country and meets either of the 
following two sets of requirements. 
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 The first avenue for certified deemed-compliant retirement fund status requires satisfaction 
with the following three requirements.  
 

• First, all contributions to the FFI (other than certain asset transfers from specified 
sources) are employer, government, or employee contributions that are limited by 
reference to earned income. 
 

• Second, no single beneficiary has a right to more than five percent of the FFI’s assets. 
 

• Third, (i) contributions to the FFI that otherwise would be subject to tax under the 
FFI’s home-country laws are deductible or excluded from gross income of the 
beneficiary, (ii) the taxation of investment income attributable to the beneficiary is 
deferred under the home-country laws, or (iii) 50 percent or more of the total 
contributions to the FFI  (other than certain transfers) are from the government or the 
employer.   

 
 The second avenue for certified deemed-compliant retirement fund status requires satisfaction 
with the following five requirements. 
 

• First, the FFI must have fewer than 20 participants. 
 

• Second, the FFI is sponsored by an employer that is not (i) an FFI engaged in the active 
business of investing, reinvesting, or trading in securities or certain other financial 
instruments or (ii) a passive NFFE. 
 

• Third, contributions to the FFI (other than certain specified transfers) are limited by 
reference to earned income. 
 

• Fourth, participants that are not residents of the FFI’s home country are not entitled to 
more than 20 percent of the FFI’s assets. 
 

• Fifth, no participant that is not a resident of the FFI’s home country is entitled to more 
than $250,000 of the FFI’s assets. 

 
   (3)  Non-Profit Organizations 
 
 An FFI will qualify as a certified deemed-compliant non-profit organization if it satisfies the 
following conditions. 
 

• First, the FFI must be established and maintained in its home country exclusively for 
religious, charitable, scientific, artistic, cultural, or educational purposes. 
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• Second, the FFI must be exempt from income tax in its home country. 
 

• Third, the FFI must not have any shareholder or member who has a proprietary or 
beneficial interest in the FFI’s income or assets. 

 
• Fourth, the applicable laws of the FFI’s home country or the FFI’s formation 

documents prohibit any income or assets of the FFI being distributed to, or applied for 
the benefit of, a private person or noncharitable FFI other than pursuant to the 
conduct of the FFI’s charitable activities or as reasonable compensation for services or 
as a fair market value payment for property. 

 
• Fifth, the applicable laws of the FFI’s home country or the FFI’s formation documents 

require that, upon the FFI’s liquidation or dissolution, all of its assets will be distributed 
to the government or another non-profit organization or escheat to the FFI’s home 
government.   

 
   (4) FFIs with Only Low-Value Accounts 
 
 An FFI will qualify as certified deemed-compliant because it has only low-value accounts if it 
meets the following requirements. 
 

• First, the FFI must be an FFI only because it (i) is a bank or (ii) holds, as a substantial 
portion of its business, financial assets for the account of others. 

 
• Second, no financial account maintained by the FFI or any member of the FFI’s 

expanded affiliated group has a value of more than $50,000. 
 

• Third, the FFI must have no more than $50 million in assets.  This same $50 million 
maximum applies to the entire expanded affiliated group that includes the FFI.   

 
   (5) Certain Owner-Documented FFIs 
 
 An FFI that qualifies with the requirements below as an owner-documented FFI is deemed 
compliant only with respect to payments received by, and accounts held with, a designated withholding 
agent.  The regulations define a designated withholding agent as an agent that agrees to undertake 
certain due diligence and reporting obligations in order for the FFI to be treated as an owner-
documented FFI.  An FFI treated as an owner-documented FFI will not be treated as deemed 
compliant with respect to any payment or account for which it acts as an intermediary.  To qualify for 
owner-documented FFI status, an FFI must meet the following requirements. 

 
• First, the FFI cannot be (i) a bank, (ii) a firm that holds, as a substantial portion of its 

business, financial assets for the account of others, or (iii) an insurance company.    
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• Second, the FFI cannot be affiliated with (i) a bank, (ii) a firm that holds, as a 
substantial portion of its business, financial assets for the account of others, or (iii) an 
insurance company.    

 
• Third, the FFI must not maintain a financial account for any nonparticipating FFI or 

issue debt which constitutes a financial account to any person in excess of $50,000. 
 

• Fourth, the FFI must provide a designated withholding agent (that is either a U.S. 
financial institution or a PFFI) with all required documentation. 

 
• Fifth, the withholding agent must agree to report to the IRS all required information 

with respect to any of the owner-documented FFI’s direct or indirect owners that are 
specified U.S. persons. 

 
  Debt and Equity Securities Issued By Banks and Brokerage Firms 
 
 The regulations refine the definition of financial accounts to focus on traditional bank, 
brokerage, and money market accounts, and on interests in investment vehicles.  Consequently, most 
debt and equity securities issued by banks and brokerage firms would be excluded.  These bank and 
brokerage firm securities will be treated as financial accounts subject to FATCA, however, if the value 
of the interests is determined, directly or indirectly, primarily by reference to assets that give rise to 
withholdable payments. 
 
  Exempt Beneficial Owners  
 
 FATCA withholding will not apply to foreign governments, political subdivisions of a foreign 
government, wholly-owned instrumentalities of a foreign government, international organizations and 
wholly-owned agencies or instrumentalities of an international organization, foreign central banks of 
issue, governments of U.S. territories, and certain foreign retirement plans.  An entity that is owned 
exclusively by one or more exempt beneficial owners also is an exempt beneficial owner. 
 
 A foreign retirement plan will qualify as an exempt beneficial owner in one of two ways.  First, a 
foreign retirement plan will qualify if it (i) is eligible for the benefits of an income tax treaty with the 
U.S. with respect to its U.S.-source income, (ii) generally is exempt from income tax in its home 
country, and (iii) operates principally to administer or provide pension or retirement benefits.   
 
 Second, a foreign fund formed to provide retirement or pension benefits will qualify if it (i) 
receives only employer, government, or employee contributions that are limited by reference to earned 
income, (ii) no single beneficiary has a right to more than five percent of the fund’s assets, and (iii) it 
either (a) is exempt from tax on its investment income under its home-country laws or (b) receives 50 
percent or more of its total contributions from the government or the employer.   
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  Active Non-Financial Foreign Entities (“Active NFFEs”)  
 
 FATCA withholding also will not apply to a non-financial foreign entity (“NFFE”) – i.e., a 
foreign institution that is not an FFI – that qualifies as an active NFFE.  The regulations define an 
active NFFE as any NFFE if less than 50 percent of its gross income for the calendar year is passive 
income and less than 50 percent of its assets are assets that produce or are held for the production of 
dividends, interest, rents and royalties (other than those derived from an active trade or business), 
annuities or other passive income.    
 
RECOVERY OF TAXES 
 
 Statutory Framework 
 
 Taxes withheld under these provisions generally may be credited or refunded if the beneficial 
owner is entitled under an income tax treaty with the U.S. to a reduced rate of withholding.  Similar 
rules apply to amounts not otherwise subject to U.S. tax (such as because the payment represents gross 
proceeds from the sale of stock).  The beneficial owners will be required in this situation to provide 
such information as the IRS may require to determine whether the beneficial owner is a U.S.-owned 
foreign entity and the identity of any substantial U.S. owners of such entity. 
 
 Regulatory Guidance 
 
 The regulations provide that a beneficial owner may claim a refund or credit for an 
overpayment of tax so long as certain conditions are met.  A copy of the IRS Form on which the tax 
paid was reported to the IRS (Form 1042-S, described below) must be attached to the beneficial 
owner’s income tax return on which the refund claim is made.   
 
 A nonparticipating FFI that is the beneficial owner of a payment on which tax is withheld  is 
entitled to a credit or refund only to the extent of an applicable income tax treaty.  Interest will not be 
allowed or paid with respect to such credit or refund. 
  
 The guidance described in the statute for determining whether a beneficial owner is a U.S.-
owned foreign entity and providing the identify of any substantial U.S. owners of such entity will be 
provided in future guidance.   
 
OTHER ISSUES 
 
 Tax Reporting 
 
 The regulations provide that withholding agents (including PFFIs) will file income tax returns, 
beginning with calendar year 2014, to report “reportable amounts.”  These amounts include U.S.-
source FDAP (fixed and determinable annual or periodical income), gross proceeds subject to FATCA 
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withholding, and foreign passthru payments.  IRS Form 1042, Annual Withholding Tax Return of U.S. 
Source Income of Foreign Persons will be used for this reporting.   
 
 In addition, withholding agents will be required to report payments to each individual recipient 
subject to reporting.  IRS anticipates that this reporting will be performed on IRS Form 1042-S, Foreign 
Person’s U.S. Source Income Subject to Withholding.  This form will need to be modified to 
accommodate FATCA’s reporting and withholding requirements.  The IRS will require that this 
information be filed electronically.  Hardship waivers from this electronic filing requirement will be 
made only in exceptional circumstances. 
 
 Detailed rules are provided for adjustments by withholding agents for overwithheld and 
underwithheld tax.  To apply the rules for reimbursement and set-off for overwithheld amounts, a 
withholding agent must obtain valid documentation from the beneficial owner to identify its status as 
U.S. or not and determine that withholding was not required.  A withholding agent may not reimburse 
itself for tax remitted by reducing any later deposit of tax unless the reduction occurs before the earliest 
of (1) the due date for filing Form 1042-S, (2) the date Form 1042-S is actually filed, or (3) the date 
Form 1042-S is furnished to the recipient.    
 
 Affiliated Group Rules 
 
 IRS Notice 2011-34 stated that the IRS intends that each FFI that is a member of an expanded 
affiliated group must be a PFFI or deemed-compliant FFI for any FFI in the group to become a PFFI.  
The proposed regulations adopt this rule but provide a two-year transition rule, until 1 January 2016, 
for the full implementation of this requirement for an FFI in any jurisdiction that prohibits an FFI’s 
compliance with certain of FATCA’s requirements.  
 
JOINT STATEMENT REGARDING INTER-GOVERNMENTAL APPROACH  
 
 The United States, France, Germany, Italy, Spain, and the United Kingdom issued a joint 
statement, concurrent with the IRS’ release of the regulations, regarding an intergovernmental 
approach to improving international tax compliance and implementing FATCA.  A properly-crafted 
inter-governmental approach would address legal impediments to FATCA compliance, simplify 
practical implementation, and reduce costs on financial institutions. The Joint Statement includes a 
possible framework for an inter-governmental approach.  In addition, the six countries commit to 
working with the Organization for Economic Cooperation and Development (“OECD”) and others 
on adapting FATCA in the medium term to a common model for automatic exchange of information; 
this automatic exchange mechanism could result in countries, on a reciprocal basis, receiving 
information about their residents’ “foreign” accounts without necessarily implementing their own 
versions of FATCA. 
 


